Punishment Conception in Islamic Criminal Law System and Indonesian Criminal Law System, a Comprative Study by Ariyanti, Yulida
PUNISHMENT CONCEPTION IN ISLAMIC 
CRIMINAL LAW SYSTEM AND 
INDONESIAN CRIMINAL LAW SYSTEM, 
A COMPRATIVE STUDY 
T H E S I S 
SUBMITTED FOR THE AWARD OF THE DEGREE OF 
Doctor of $fitlo!SopI)p 
IN 
LAW 
BY 
YULIDA ARIYANTI 
UNDER THE SUPERVISION OF 
PROP. SALEEM AKHTAR 
DEPARTMENT OF LAW 
ALIGARH MUSLIM UNIVERSITY 
ALIGARH (INDIA) 
W 
^ Jf) 
4 m 1999 
' , < & 
& 
of 
T.5033 
Prof. SaleemAkhtar 
Chairman & 
Dean 
FACULTY OF LAW 
ALIGARH MUSLIM UNIVERSITY 
ALIGARH-202 002 
Certificate 
This is to certify that Mrs, Yulida Ariyanti, Department of Law, 
Aligarh Muslim University, Aligarh, has worked under my 
Supervision for her Ph.D. Thesis entitled "Punishment Conception 
In Islamic Criminal La\v and Indonesian Criminal Law, A 
Comparative Study", the study is an original contribution to the 
field of comparative criminal law. 
:M^ 
(Dr. Saleem Akhtar) 
Supervisor 
Phones: Office(0571)Extension400920/272 Telex: $64-230-AMU-IN Fax:0571-400528 E. Mail: LLT.03SA-AMU-IN 
for, 
those who learn by the name of The Creator 
(Al-Qur'an 96:1) 
those who have a heart or give ear 
and earnestly witness the truth 
(Al-Qur'an 50:37) 
those who their rank and degree 
raisen up by faith and knowledge 
(Al-Qur'an 58:11) 
Acknowledgement 
Bismillah irroh manirrohim. 
The opportunity to get Ph.D. degree in Aligarh Muslim University 
India which is granted by Islamic University of Riau Indonesia, to me 
constitute a trustership and message as well. More over this work is as 
form of my dedication to Islam dispite it is may be not so valuable. 
Praise be to Allah (s.w.t.), the most exalted whose mercy and blessings 
have anabledme at final to complete this study "Punishment conception in 
Islamic criminal law and Indonesian criminal law, a comparative study", in 
its present form. 
Peace be upon prophet Muhammad who have guided us from the darkness 
to the light. 
I have been immensely benefited by the suggestion and advice of Prof. M. 
Zakaria Siddiqi the former Dean of Faculty of Law under whose able 
guidence the present study was initiated and planed. 
I also express my gratitude for the financial assistence I have received 
from Islamic University of Rian that has encouraged me a lot from the 
begining till made me able to complete this work in it's present form. 
I can not remain with expressing my thanks to Dr. Tengku Dahrill M.Sc, 
Mr. Ramli Sein SH.MA, Mr. Kadir Abbas SH and other Staff Islamic 
ii 
University of Riau who always encourage me and pave away for doing this 
work. 
My thank you also go to Prof. Saleem Akhtar for his advice and valuable 
co-operation. 
For the invaluable contribution and sacrifice of my mother, my husband, 
Yatna Yuana, my daughter Sisie Aisyiah Az-Zahroh, my son Abidzar Al-
Ghifari, any sisters, I shall ever remain deeply indebted for their 
suffering that have sustained during the course of this study. 
All my friends whose deserve special thanks for their help and co-
operation during the work. 
Last but not the least, I am grateful to the entire library staff of law faculty 
and Maulana Azad Library for extending me all possible assistence towards 
the completion of this work. 
May Allah bless us. 
(Yulida Anyanti) 
iii 
Abstract 
Law reconstruction in Indonesia constitutes an urgent and 
significant matter by the reason of beside it is the real need of society, 
and it is also adhering with development process and nation identity 
building. 
One of system of law which is necessary to be straigthened out is the 
system of criminal law where as one of its substances along with its 
instrument are the system of sanction that all this time still remain put the 
system of dutch colonial legacy in to operation as it available in 
Indonesian Penal Code (K.U.H.P.) and some other regulation. Although it 
can not be denied by the fact that the Indonesia Penal Code had undergone 
some alterations and additions, but it does not deals with the basics. Thus, 
the smelt and colour of colonialism are remain present. 
As consequences the spirit, values and principles within that system 
colour and affect the system and activity of criminal law enforcement too, 
whose as such system, that is western system is not guaranteed compatible 
with the personality and needs of Indonesia society. 
The issue of punishment matters become more significant because it is 
firmly related to human matters such as human status, values, rights, 
resources and other aspects of life where all of such aspects are germain 
to the term of "development", "social order", "social engineering", "law and 
justice" as demand of modern country. 
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The issue aboved become more urgent due to the present condition now 
adays which is agravated by the situation where the conpensional penal 
treatment and the availabled theories of punishment in criminal law and 
criminology that had been built to respond the emerge problem, have 
fallen in to disuse and crime remain rose enourmously. 
Those condition obviously also give impact to crime revolution in 
Indonesia as the follower of western system of law. Such facts aboved lead 
to the necessity to reconsider the existing system of punishment where it 
have been put in to effect for hundreds years while the results is still far 
from good achievement. 
To reach the purpose, a method which is used is by comparing the present 
system of punishment in Indonesia with other existing system, that is 
Islamic system where it almost have been forgotten and very much 
misunderstood. 
The other purpose of this work, is obviously wish to make some 
clarification about punishment conception of islamic criminal law along 
with its implication in order to be achieved an intact and true 
comprehension. 
The result of the comparison and clarification of both systems might be 
able to be contributed to the process of reconstruction of criminal law 
system in Indonesia. 
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Moreover, some values or principles in islamic punishment conception 
might be able to be a participant to colour the character of Indonesian 
criminal law system where a big part of the user of the system are 
following islam as belief. 
Tins study is included in normative legal research or also called as 
doctrinal research. 
The review of this work based on the view of criminal law and use the view 
of penology, criminology and victimology as well. 
Thus the approach method where it is also common in accompany a 
doctrinal research head to the juridical and theoritical approach. 
As for historical approach is also used in small portion. 
By such approachs, it is hoped the purpose of this work as have been 
mentioned before will be reached. 
Normative qualitative analysis as method of data analysis accompanied by 
descriptive analysis are used to examine the research material in this 
work. 
How ever, the use of comparative analysis method in this work is also 
necessary in order to be found the deversities of both systems. 
As conclusion of this study, it has been derived the matters as follow : 
1. Generally, the system of criminal law and its sanction 
constitute a guidence and method to solve the emerge 
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problem of ethic, moral and social of society, it is a social 
code with multi function. 
Broadly speaking, the involvement of this system in to other 
system of life is imperative. 
Indonesian criminal law system with its punishment 
conception as well which is catagorized as similar with the 
European conception is man made law that emerges as typical 
reaction from certain condition of 18th century where 
rationalism and secularism with its implications have 
important role and affect the formation of criminal law till 
now-with the result that is law issue is aliniated from 
theology. 
Islamic criminal law with its punishment system is devine 
law where his come is intended not to be specialized for 
certain time, place or society. 
As one of basic character of islamic law where its 
punishment is included, constitutes integrated and 
interconnected totality from its every aspect, in a 
hierarchical and horizontal relationship with others. 
Punishment issue in Islamic law is not a mere civil and legal 
as in seculer or western system but also religious and moral 
as well. 
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Punishment system in Islamic law however can not be 
appreciated with out consider this holystic character. Thus, 
punishment in Islamic law is combination of law, ethic and 
method of problem solving. 
5. Reconstruction of criminal law with its punishment system 
in Indonesia as a part of endeavors of nation identity building 
to respond and anticipate the emerge problem is necessary. 
The existing system is not satisfactory and compatible to the 
character, needs and demand of Indonesian nation. 
6. Despite the implementation of Islamic law (Sharia) generally 
or Islamic system of punishment in special requires the 
Islamic condition around all system of society, but it is not 
meant that the general principle and values of Islamic system 
of punishment can not be able to be applied in non Islamic 
society even for Indonesian her self. 
The certain step to be recommended in this work are as follow; 
1. a comprehensive method of teaching of on going subjects of islamic 
law and criminal law in law faculties of Islamic University domain 
is needed. 
This step should be accompanied by the addition of as compulsory 
subject of the developing positive science as well. 
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2. It is also required special groups to study and analyze intensively by 
using interdicipliner approach and subsequently develop the 
existing principle and tenets of islamic law or criminal law in micro 
perspective. The results can be spreaded to academic society or to 
be recommended to government. 
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CHAPTER - I 
INTRODUCTION 
1. BACKGROUND OF THE SET OF PROBLEM 
This is a fact that in efforts to defend his existence, human kind can 
not avoid himself from the others. Everyone has kind of necessities, 
physically or non-physically. The efforts to fulfill all kinds of that 
necessities will be achieved if it is done together with others collectively. 
On the base of that, human kind constantly has desire to life together in 
group or in form as society. This thing means that, indeed, human kind can 
not flee himself from the others, thus, that is natural. 
Living in groups or in from as society can achieve higher level when the 
human kind and the groups of that man became unity in a society state 
firmly. 
In the mean time for managing and arranging their necessities in so 
that Remain continue in peace and order, and therefore they go to compose 
.... regulation. 
The need of modern state is the presence of law and order in that 
society, caused of that the law and order itself can reflect the existence of 
law whether written or unwritten. On the other word, no society without 
law, ubi societas ibi jus. As for how the law in that society is formed and 
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developed? It can be the analyzing of scholars in various social science 
discipline particularly law or legal science. 
The questions concerning to what law and what kind of lawis needed 
became a common question that have taken place in many countries. 
That is firmly related to the steps of policy formulating of the present and 
the future. Regarding to the Ziauddin Sardar in his book "Islamic 
futuristic, the shape of ideas to came as he said among others; we are very 
sure about our knowledge of the past because the past is form of the facts' 
that we can know it with all of the lacks for example, but we can't able to 
change or make it became different. The lack of ability and if actually is 
impossible or it is out of the question to change the fact of history from 
that experience of law which constitutes the main character of the past. 
On the contrary, the future is a store room of uncertainable thing. Our 
knowledge of the future can not be tested or corrected by the same way 
like our knowledge about the past. The ability to build the future itself is 
owned by all individual and society. With this, our disabling to know and 
estimate the future is balance with our ability to give input for shaper of 
this facts. 
The facts of history merely can be useful as far as it can influence 
our evaluation about the decisions of the present and the future. The facts 
that is knowitare raw material which should be use to make the estimations 
in the future time. Caused we have powerless to make and do something 
for our past time, consequently the future should became as the thinking 
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and consideration. We can learn from historical experiences and than 
consider and integrate them in to the present action based on the past in 
order that the future will became better than the past. The actions that we 
attempt for increasing the present ideals due to the past and all of that has 
aim for erasing of unpleasantness and sadness in our historical 
experience. Only in the future, will be found the solving of the calamities 
of the past and the sadness of our present. 
We are necessary to possess the adequate knowledge about the existing 
(available) choices at this time before the future will come true so that we 
can take the accurate step to change it in order to be the facts. A main duty 
without understand about that fact as stated above, will go to impede all of 
the future working of the construction of law, that is a developing of the 
p-esent theory about the epistemology of law. 
Epistemology or knowledge theory, in reality, not more than 
something like "world terms", because epistemology absorb entire aspects 
of individual behavior, societal and civilization. Without special 
epistemology (different from the others), indeed, that is impossible to be 
born specific civilization. Why epistemology be as important thing? 
Epistimology is considered as important because it is as form of main 
operator for changing the imagination of the world view to become as the 
fact. 
When we assume about the character of knowledge, we do 
contemplate about the principles of society management indirectly. 
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Epistemology and societal structure are mutually. When we compose 
knowledge, we quietly utilize the images from society, and when we 
develop and build social structure, economic, political and technology, 
we take the guidance of our knowledge conception. 
The same thing as stated above is also obtained in law matters. 
Because of that, our knowledge about law as a whole include punishment 
matters that firmly adhere with others particular of law, also became too 
important. Now a days, reconstruction of law, is one of the most important 
affairs faced by developing countries beside the matters of economic, 
political and social development. 
The grounds that adhere to the significant meaning about the 
construction of law itself such as : 
-has a ground to become liberated from the past that suggests as an 
element of colonialism and added with the strong willingness to build 
nation liberation identity by the awareness that sprang up and desire to 
replace the law order of the legacy of the colonialism time with the new 
law order as a national product. 
The conspicuous propensity of every society that derive their independent 
through the struggle like Indonesia and others. 
And then as if clumsy to hold out the old law order from colonialism time 
and to make them to be the national law order without prior to filter. 
And the other ground is or oftenly have taken place that the law from the 
past does not conform with the need of society were it is always change. 
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The efforts of development in law sector became more important 
and urgent because it is interconnected to the nation building, and that is 
accelerated by every sectors as the nation existence. 
Ordinarily, in fact thinking about the founding of law, the peoples 
tend to remember at the legislative bodies judicial and executive without 
aware about renewal of processing of reconstruction of law that must be 
supported by studies as well as research about the exact law area. 
Creating of the new is not just enough in law drafting and law formulating 
but also related to the real problem of how to make the intended law where 
that is the form of a good law, and further the new law order that can 
intercept and suffice the needs of Law of society that will change 
continuously. We too can not avert our eyes from modernisation and 
globalisation process that among others also have taken places in law 
field, caused by development of science and technology so we cannot 
avoid from that current. Modernization and globalization on the one side 
give some benefits while on the other side have the negative effects 
towards to nation identity building, cause by not all of foreign values are 
good and adjust for the nation. Now-a-days moreover, modernization and 
globalization that attack violently the world at the present, especially that 
came from the west due to, generally, the strength and power are in their 
hand caused by their authorizing of science and technology. Therefore, the 
issue of westernization is still remain just relevant enough to be observed. 
Concerning to the nation identity building, we too not able to flee 
6 
from national iaw reform, becaus w surround and touches almost all of 
individual life aspects and society. 
There is no gain-saying the fact that the law system as part of unity system 
can not avoid his self and constantly relating to the other system like 
politic, economic, social, cultural, education, etc. 
With this in mind, no doubt to say that reconstruction of law is not as 
autonomy process, rather it is a heteronomous process that means 
reconstruction of law can not avert himself from the other construction 
sector. Relationship which is hoped occurred among the various of 
development sectors are a mutually relationship support and short up for 
developing of each area, but still remain in the context of achievement of 
collective aim. 
To formulate the relationship between reconstruction of law areas and 
other development areas, indeed, it is not a simple thing, because law 
constitutes as a tool of social engineering in development process, not 
merely has function to impel and push ahead the expansion of other 
development area, but also as well as to give direction and to restrain the 
process of social change in order not to deviate from the ideals of 
constitution. We often heard the critic that raised by economist and 
economic actor about the law which has less perspective to anticipate 
economic development that move so speedily. This side is received as a 
weakness of law, but infact it is necessary to be questioned, whether 
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reconstruction of law merely should be seen from the spectacles of the 
sake of economic sector only? 
With its interrelated uses among several development sector, 
reconstruction of law must be seen from various point of view because law 
not mere need external prosperity, but especially need life transquality 
that contained from social justice feeling. By cause of that, national law 
formulating is include the choice of the form, value, essence and social 
role of law in nation country building. 
The some main questions that interconnected in this matters are, what kind 
of law that we necessary need in present time and in the future time? And 
which basic value of law that should be handed and given priority to? 
Which kind of social roll of law which is hoped in development process? 
That questions are, actually not simple to be answered. On one side the 
main role of law is the protection of human rights and fulfillment of social 
justice feeling, but it is deemed contain the weakness, this law has no 
plenty of capabilities to implement the social engineering on a fast scale 
to support the development mobility on the other areas. This matter take 
place caused of the law conflicts that emerge from the effect of 
developing process that should be finished with long procedure and take 
long time while, development need all of that which can work on a fast 
scale by cheap cost. 
Just the opposite, on the other side, law can play big role as a tool 
of social engineering for pushing ahead and supporting the development 
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mobility, but the law like this in its realization oftenly attack the justice 
values and human rights. 
The same dilemma will be found as well in determining the basic values of 
law that will be poured into the legislation, if the assurance value of law 
and its social benefite that will be presented, so it will be able to engineer 
the development mobility, but in implementation, it often hit against the 
justice values and social rights, on the contrary., if the assurance value of 
law and justice that considered as most important then it, it will fulfil 
social justice demand, but it will be slow in pushing the development 
mobility. In determining the social law role, the same problem can be 
experienced by decision makers. The questions we may ask ourselves are 
which role of social law do we need in our social condition today? 
Whether the role as a tool of social engineering can be used to spur 
development mobility? or in its role as a tool of director and manager of 
social change? or in its role as an instrument to create justice? although, 
this problem becomes too dichotomous, but in fact the choices can be 
integrated, in order to harmonize and equalize the values, form and 
content as well that social law role in policy formulating. The wisdom in 
synchronizing and balancing the choice of that values became very 
necessary in order to eliminate the effects that may emerge. 
Reconstruction of criminal law sector at first is included 
punishment matters as one field. The matter of punishment as well known 
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is flamly adhere with status and human values, human resources, human 
rights and to other life aspects. 
Now adays the problem in criminal law is worsen by the situation 
where the level of quantity and quality criminality tend to become 
continue to increase. The various efforts have been managed to press and 
subtract the number of criminality in any level. But still, the quality and 
quantity of criminality increase. The various form of types of crime, 
modus of operand, recidivism and many others problem constitute, the 
problems that color the law enforcement every day. While at the same 
time the state also has been spending very costly for rehabilitation of 
prisoners but the result still uncertain. The problem is more difficult 
because of "hidden criminality" and "white color crime" in many form as 
others problem which is very difficult to be observed and solved. 
Historically, criminal correction (punishment) has experienced three 
overlapping developmental stages. Until the twelth century, crime was 
considered a highly individual matter to be resolved by either blood feud 
or the payment of compensation to the injure party. But no formal 
machinery was in existence to enforce this policy. 
It was only when the state in the person of the king began to assume control 
over criminal justice that the system of corrections that has evolved to the 
present time began to emerge. Once crime was defined as an offence 
against the stage, rather than the individual harmed became the avenger. 
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The practice inflicting punishment in the form of pain became the standard 
response to crime. 
Throughout this period, criminal offenders were subjected to 
execution for a wide range of activities, many of which are considered 
trivial today. Violators were also made to undergo various forms of 
physical torture, although the use of torture varied from time to time 
being either an end in itself or a means to extract confessions or wrong 
doing. Branding, disfigurement, dismemberment, and other physical 
abuses have been use systematically to punish those who break the 
criminal law. Along with corporal punishment, banishment was and has 
remained a characteristic response to violations of criminal law. 
The form of banishment range from the extremes of execution 
(banishment to another world) to the common practices of shinning or 
snubbing, criminal cases, has usually involved deportation or 
transportation. The population of several American colonies, Australian 
and New Zealand at one time consisted largely of criminals "transported" 
to these places to work as slaves or indentured servents. Today these 
forms of banishment have been replaced by imprisonment and other types 
of institutionalization. 
Before the end of the eighteenth century, the contemporary idea that a 
criminal should be incarcerated for long period of time in some facility 
exclusively designed for that purpose was largely foreign to the human 
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mind. That convicts were to be changed while retained in these facilities 
is a notion that did not emerge until considerably later. 
It is obvious that in these early responses to criminal offenders the 
idea of rehabilitating and reinstating the criminal to full participation 
rights was not the principal goal. Whereas corporal punishment reflects 
society's hatred of the criminal, the practice of banishment reveals the 
fear societal members have of law breaker, in any case, early form of 
correctional response were directed to incapacitating the offender in the 
hope of gaining some protection for society by keeping the criminal at 
bay. Possibly some rudimentary notion of deterrence was also involved. 
And revenge, retaliation, and retribution were surely underlying 
consideration as they are today. As we shall see, the largely contradictory 
objectives required of correctional personal are among the remain factors 
frustrated the successful accomplishment of any particular goal they 
might seek to fulfill. 
At least during the middles ages, when corporal punishment was at 
its height, the implementation of criminal justice was built and sure. Since 
the concept of imprisonment as a correctional technique had not emerged, 
early jails were but temporary housing facilities for individuals destined 
for the stake, the block, or the gallows. The fore runners of the modern 
prison can be traced to the poor houses (houses of the correction) 
establish in sixteenth century in England. But the concept of 
imprisonment as a form of punishment did not emerge until the eighteenth 
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century in America. The first prison to be opened was Philadelphia's 
Walnut Street jail -ironically, in 1976-1828 a second prison of this type 
was opened at Cherry Hill, Pennsylvania, a prison system came into being. 
The Pennsylvania prison system was based on the concept of solitary 
confinement. Prisoners were locked in individual cells, given a bible to 
read, and to do penance and reform by evil ways. It is instructive to note 
the religious overtones of these early prisons, the term penitentiary 
deriving as it does from the same root as the word REPENT. 
New York State followed Pennsylvania, introducing its prison system at 
Auburn in 1819. This way followed by the famous singsing prison, build at 
Singsing a few years later. The New Yord system was based on a congregate 
organization wherein prisoners mingled with one another inside the prison 
walls to engage in a variety of tasks, although they were required to remain 
silent and were confined to their cells at night. Since prisoners were 
expected to work to earn their keep and, if possible, show a profit for the 
prison, it is not unwarranted to say that the capitalistic spirit lay behind 
the founding of American prisons. 
Eventually the New York system came to dominate in America while the 
Pennsyvania system is popular in Europe. Almost all the institutions 
constructed in the United state since the 1800s follow the Auburn sing 
sing model. The high walls, gun towers, tiers of barred cells, and the like, 
which form the essential architectural features of these institutions, are 
familiar to anyone acquainted with old films. It is only lately that 
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alternative designs have been used more extensively. Especially in 
California, where the wall has been replaced by chain link fences, and the 
tiers of cells with cottages of large dormitory like structures. 
With the growth of the ideas of imprisonment, banishment came to be seen 
as a more or less temporary necessity for rehabilitation rather than a goal 
to be sought, with the rise of humanitarian ideals, permanent banishment 
became offensive and is rarely practiced in modern western society today. 
The goal has become that of restoring the violator to "wholeness" to the 
extent possible. As a result, the morally deviant, such as the evil, the 
insane, the bad, the bizarre, and the criminal are supposedly "treated" and, 
if possible rehabilitated rather than merely punished. Yet, in order to 
accomplish this, banishment, at least in a temporary form, is still 
practiced, adding the problem of how to rehabilitates inmates while at the 
same time retaining them in some kind of facility in the already over 
burdened correctional system. 
The idea of rehabilitation is a relatively new phenomenon in human 
history, although in practice some form of rehabilitative behaviors are 
characteristic of all social groups. For example, the practice of 
instructing the young, the correct or appropriate way to do something, 
involves correctional activity. The practice of snubbing those who act in 
offensive way (which is carried out in most human groups) is also a form 
of rehabilitation, in both cases, some course of action is engaged in by 
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some group in order to bring a dissenting member into line. The germ of 
the rehabilitation ideology is contained in the phrase bringing him to 
line". The modern concept of rehabilitation has refined this general idea 
to a considerable extent. 
In the view of many individuals rehabilitative progress are nothing 
more than ways of avoiding "Just" punishment. Some people argue that 
rehabilitation is tantamount to coddling criminals and making it desirable 
to engage in socially offensive activity. Others tend to confuse 
humanitarian gestures with treatment. Proponents of this view advocated 
tennis courts in prisons, remedial riding programs, leather shops, and the 
like in the hope that these programs will save to "cure" criminals of their 
antisocial ways. 
Both views are naive they rest on equally misguided (though 
different) ideas about the nature and goals of rehabilitation. The first 
argument suggests that rehabilitative activities are some what less than 
painful. But convicts don't seem to agree. Most would probably prefer to 
be left alone to do their time. The second argument is erroneous because 
it assumes that human treatment will automatically lead an individual to 
reform his or her ways. This is not only untrue but also potentially self 
defeating when people speak of rehabilitation in humanistic terms they 
usually refer to things like providing the offender with adequate food and 
clothing, reasonably comfortable surroundings, work and recreational 
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opportunities, some contract with friends and relatives, and the like. From 
the perspective of rehabilitation, however, these humanitarian gestures 
have more relation to treatment than a doctor's bedside manner. To have 
a congenial doctor may make taking ones medicine a little easier, but the 
doctor's personality will surely not heal a broken leg. If human gestures 
contribute to rehabilitation, one would have to assume that the reverse of 
these conditions are among the generating factors behind criminality. 
That is, one would have to be ready to demonstrate that individuals 
become criminals because they have inadequate diets. Lacked job skills, 
or have insufficient access to recreational facilities. It is doubtful that 
this theory can be supported. No has it yet been shown that improved diets 
and the like have any impact on the subsequent behaviors of criminal. 
Being humane to convicts is not, in short, any guarantee that they will 
mend their ways. 
Some of the major question which are engaging the attention of 
penologist today are whether the traditional form of punishment should 
remain the exclusive or primary weapons restraining criminal behavior 
or should be supplemented even replaced, by much more flexible or 
diversified combination measure of treatment of a reformative, curative 
and protective nature. If so, which classes of offenders in society should 
be placed so as to efface the penal stigma and to cut off the supply of 
potential recidivist at its source? 
How about punishment system in Indonesia? Whether history of 
16 
western concept type also influence punishment system in Indonesian law 
order. As we know, majority of Indonesian citizen believe in Islam as 
religion. Whether Islamic concept especially about punishment can be 
taken into consideration on national law building although it is just 
limited on general principle? 
As well known, Indonesia still put into effect the Penal Code which 
csme from Dutch legacy that colonized Indonesia during 350 years a 
consequence of concordance principle, and then how about the existence 
of Indonesian citizen who 60-80% follow Islam? What about Islamic law 
especially its punishment concept is not necessary to be taken as an 
alternative thinking in plan of the formulation of new law order, thus more 
far, whether punishment conception in Islamic law can be as a model? 
As often happen if some one heard about Islam, they take sarcastic 
and appriori attitude previously. They consider it like a phobia because 
Islam is identified with barbarism, uncivilized, alienation. The point of 
view like that, emerge from their unknown about Islam (Islamic law, 
Sarah) and also came from unreasonable arrogance in one side. Why Islam 
(Sharia) still remain relevant and can be deemed important? 
A certain of true comprehension of the Syariah at the present time 
will be important to contribute a significance input to reconstruction of 
the future civilization. Almost whole area of that action need to use the 
Syariah medicines that still not touched yet by scholars and Muslim 
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intellectual. Ijtihad, Ijma, Istislah should be used to bring into reality, 
Shariais a methodology of problem solving.1 
Syarish as the only method of solving of Islamic problem has not 
yet admitted bravely by Muslim intellectual at nowadays.2 
S. Parves Manzoor in (environment and values the Islamic perspect 
excerpted by Ziauddin Sardar in 'The Touch of Midas', Manchester 
University Press, page 158, stated that; 
Shariah is Historical methodology in Islam by the Shariah 
implementation, the temporal possibilities is evaluated by eternal 
stipulations, the moral choice is changed to the be the opinions for doing 
the action and ethical feeling that materialized in law. Infact, the syariah 
is a methodology of problem solving of Islam par excellent. Every Muslim 
thinkings, for example; looking for environment ethics practically should 
pass the objective frame of Sharia in order that it become positive and 
become a part of Muslim sharia because it will give ethic norms and law 
structure where the Muslim countries can make the actual decisions 
decisions about their concrete problems. 
Shariah is core of world Islamic view, that it is a medium of 
knowledge which provides Muslim civilization the unchangeable attitude 
stipulation and main mediums for adupting to the change. Usually Sharia 
is described with the Islamic law'. But the definitions of Shariah become 
wider pass through the limitedness of law firmament Shariah also 
constitutes ethics and values system as a pragmatic methodology that is 
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developed to solve the present problems and those of the future. Islamic 
character of Muslim civilization is measured by it's success in 
implementing the Sharia concerning to principles of ethics and law and the 
Shariah methodology itself. If the Shariah is wanted to be the main 
principle guidance of the behavior of Muslim society, so the Shariah must 
be saved from the grip of traditional scholars that only rely on the legacy 
of the past knowledge and it also should be saved from the modern jurists 
who have became westernized. We may not consider the present world as 
the only reality and evaluate the relevance or not a relevance of the Sharia 
aspects according to its holy grade with its world. Like wise we might not 
deem the past experience as the only evaluation and the exact explanation 
of the Sharia.3 
Punishment matters, in Islam, is a part of Shariah. All of principles 
and values that found in Sharia also prevail for the punishment system. 
About the Islamic punishment conception, some people state frequently 
that, in the twentieth of centuries, can we life with barbaric and primitive 
punishment system like in the dessert at the longtime ago? Can we justify 
as to why the hand of a thief must be cuff off ? Whether it may be occurred 
in this 20th century. When we consider the criminal as a victim of social 
condition and should be given the healing treatment and not by penal to 
them? 
The such question, as stated above come from the west, but we also 
have some questions which need to be raised. The questions like how about 
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the crime that have taken place, in 20th century that allowfor slaughtering 
often thousand of innocent people in north Africa, South Asia, Bosnia 
Herzegovina. The slaughtering of Moro in South Philippine, American 
expansion upon Vietnam, Iraq, and many other crimes in this hemisphere 
that all are described as crime of 20th century. 
Orientalist argue that the Muslim State, owing to the immutability 
of divine law, are following a path of legal reform and Turkey has already 
abandon it in favour of the Swiss Civil code. But they do not follow the 
reforms of Saudi Arabia where it has been most successful. 
It may be recalled that Shari'ah is a complete scheme of life. It deals 
with all the department of life. It is thus, an organic whole, part of if can 
not be treated in isolation from another. To function successfully the 
whole scheme of Syari'ah is to be applied to human life and then alone, it 
demonstrates its merits. It's worth cannot be judged by adopting only a 
part of it or some injuctions and put away the others. Muslim states, 
unfortunately, do not apply Shari'ah in its entirely, but only a few part of 
it and expected to reap the benefits of the whole. It is here that they have 
failed to appreciate the intrinsic value of shariah. For example, a thief, 
male or female, when the hand is cut off as required by the Quranic verse, 
it appears to be brutal, but will be considered most justifiable if looked at 
against the background of islamic society where the rich pay the poor 
dues, where necessities of life, are provided by the state, where citizens 
enjoy equal previleges and opportunities, where hoarding is prohibited 
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and forbidden, where monopolistic tendencies are curbed, and where 
place and prosperity reign Supreme.4 
It is similar with that had taken place in other countries of the world, 
like egypt, from 1875 onwards, went even further than the ottoman 
authorities in the adoption of French law, for a part from promulgating 
penal, commercial and maritime codes on setting up a system of secular 
courts to apply them, she also enacted civil codes which where basically 
modelled on French law and contained only a few provisions drawn from 
theSharia.5 
As a result of these initial steps taken during the Ottoman period, 
laws of European origin today form a vital and integral part of the legal 
system of most middle eastern countries. Criminal law and procedure are 
almost completely westernized, though the last few decades back 
witnessed a movement away from the french codes towards other sources. 
In 1926 Turkey promulgated a criminal code based on Itallian law, and her 
code of criminal procedure which followed two years later was of 
germanic inspiration. Italian law also was directly adopted by Egypt in her 
criminal code of 1937, is the predominant influences in the current 
libanese criminal code, and has been amalgamated with french law in the 
criminal code now operative in Libya. 
As for the law of civil transaction and obligations, this has 
increasingly westernised, throughout the middle east generally, during the 
present century. Today the Ottoman Majallais applicable only in Jordan. 
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It was superseded in Turkey by the adoption of the Swiss civil code in 
1927, and in Lebanon by the law of obligations and contracts of 1932 
which rested sequarely on French law, while Syria and Libya have resently 
promulgated civil code derive from civil code which came into effect in 
Egypt in 1949. From the latter part of the nineteenth century onwards, 
then, the pure Sharia'a in its traditional form was generally combined in 
the middle east to realm of family law, which term should be taken 
henceforth in include the law of succession, the system of waqf 
settlements and, in most cases, the law of gift. Only the Arabian Peninsula 
remain generally immune to the influence of European laws. In Saudi 
Arabia, the Yemen, the Aden Protectorate and the Hadramaut and the 
various principalities of the Persian Gulf, traditional Islamic law has 
remained the fundamental law up to the present day and with the 
introduction of but a few superficial modifications, still govern every 
aspect of legal relationship.6 
How about Indonesia? 
Indonesia has experienced the same things like the countries as 
stated above. 
Outside the Area of the middle east the infiltration of western law 
into the Islamic world was closely connected with the policies of 
occupying imperial and colonial powers. Since the completion of the 
French conquest in 1850 the Muslim population of Algeria has been 
subject to exactly the same codes of criminal and civil law as have been 
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currently enforce in France, and Syaria's law has been restricted to 
matters of personal status. Dutch's Public and penal laws were similarly 
imported into Indonesia from the nineteenth century on wards, while 
custom (adat) continued to govern the general field of private law for in 
this area of Islam, as we have noted the Sharia law had been implemented 
but never won more than a limited regulation. Despite the efforts of the 
Dutch to impose it as the proper law of the Muslim population.7 
Indonesia as the object of this research as we know is a developing 
country that is preparing herself to face a take off phase to become an 
Industrialized nation in the 6th five year plan. That plan is the realization 
of broad outlines of the state direction. As an industrialized nation. 
Indonesia almost definite will face many problems, including that of 
reconstruction of the law. 
Indonesia also is facing modernization current and that time lunged 
by globalization era, while many product of their law came from legacy of 
colonialism time. 
Beside that reason, there are other ground why this research is 
considered important, the criminal law science which is learned in 
University is still dominant talks about dogmatic problems of criminal 
law and very little discuss about criminal sanction (punishment) that have 
characteristic as to strengthen criminal law norm. Because of that, 
generally discussing about whole of criminal law contents is deemed 
biased. In Indonesia punishment matters constitute a problem that paid 
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less of attention, so that, writing analyzing and research about punishment 
are very little. 
The most discussed topics in criminal law are the principles of 
criminal law. Criminal acts, and criminal responsibility. Very little is 
discussed about penal and punishment systems. Lack of attention to penal 
and punishment matter will effect the objective and the goal of punishment 
may not be reached. 
Usually, Indonesian scholars followed legism theory to cause 
construction point about law, so that discussing about criminal law is not 
intact and just over sided. As a consequence, research and analysis of 
Matters relating to punishment is minimised. On insight of thinking and 
condition such the time, it seems that is proper if study and analyze is 
done alongwith to compare the both system and conception of punishment 
in order to give contribution for recorrection of the exist system. 
Concerning to the existing system such as Islamic system and civil 
law system that followed by Indonesia, where all of them are special 
(specific) and have their own characteristic rooted from different 
historical background, sources, concept, philosophy and so on. Probably, 
from both systems it will be discovered some alternatives which may be 
beneficial to the reconstruction and formulating of law. 
Therefore, it is very interesting to analyze, research, by comparing 
the both systems. Based on the background as stated above, so, I establish 
to do research about the problem above entitled; "punishment conception 
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in islamic criminal law system and Indonesian criminal law system, as a 
study of comparative law". 
2. FORMULATION OF PROBLEMS 
On the background of these problem have described how important 
to study and analyze about punishment conception because many problems 
of nation development and aspects of society life can be connected and 
influenced by it. Indonesia as a developing country is preparing her own 
self to come to take off era, while their law regulations that caused to be 
effective still have smelt of colonialism. 
To put the old law order from colonialism legacy into effect also 
can be able to conduce problems politicallysociologically and practically. 
By that reason, the reformulation and the change of old law order became 
significant. 
Taking the case of that problem, float to the surface the questions, 
what concept moral or law system that can be used to renovate and to 
change the old law order? As we know, Indonesia with the citizens that 
constitute from many tribes and religion, but majority embrace Islam upto 
80-90%. 
In Islam, law is known as Shariash, it is very important because 
firmly related to whole aspects of life and religion system as a system of 
faith in God (Credo). Both of these constitute the a unity system. 
Concept of Shariah including criminal law that is contained in the 
25 
Quran and Sunnah should be believed as absolute truth and unchangeable 
and adaptable, its existence is guarded until today. God who sent down Al 
Quran to human kind is believed as multi-dimensional thinker where his 
commandements appropriate for all time, confirm for the past, present 
and future like the endless existence of Al Quran. 
Criminal law (jinayah) in Islam, most of its principles and concepts 
have been poured clearly in Al Quran and Sunnah for the necessities of 
analyzing and conversing and founding of its secret, superiority and so on. 
For that work, it usually need a deep and intensive study to derive 
comprehensive understanding, it is also needed many branches of 
knowledge or Science for getting the true comprehension. So, how to 
analyze and explain the secrets and superiorities of verse of Allah when it 
relates to principles of criminal law matters in order that the realisation 
is relevant with problem finding, problem identification and problem 
solving at this present time and in the future? and How is the significant 
of relatedness among criminal law system and the other systems or life 
aspects of human being as individual or member of society such as human 
values, human rights, politics, cultural, societal, economic etc.? There are 
many question that we want to pose. Yet, due to limitedness of time, 
expense etc, makes the scope of the research is limited. 
Hence few questions are asked here and thus; 
1. What is the problem that will be there about punishment conception 
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in Indonesian criminal law system? 
2. What is the concept of punishment system in Islamic law? 
3. What are the different of the two systems: 
4. Can the punishment system according to Islamic law became a 
model in reconstruction of punishment stelsel in Indonesia? 
By analyzing the aboved questions, it is hoped will contribute some 
idea or consideration in reconstruction of the new national criminal law 
order. 
3 . THE PURPOSE OF RESEARCH 
To find the connection rationally and theoritically about the 
existence and how the important of the punishment according to islamic 
criminal law and Indonesian criminal law and attempt to identify the 
superiorities and limitations of each punishment system. 
4. THE USE OF RESEARCH 
It is hoped that the result of this study can give contributions of 
thinking in direction to criminal law development by discribing of how 
important the penal and punishment regarding to the reforming and 
formulating new law order. 
It is further hoped that the use of the research will be applied theoritically 
and practically in accordance with what stated by Prof. Van apeldorn 
below: 
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The good of comprative law might be divided into theoritical goal and 
practical goal. Theoritical goal explaine that law as world Phenomenon 
(universal) and cause by that the science of law should be able to 
understand that world view, and for that reason, we have to understand the 
law in the past and in the present, while, practical goal of comparative law 
constitutes of aid instrument to order society and to make reformation on 
our own law and to give the discription of various regulation and law 
thinking to law maker and judges (Ramli Atma Sasmita, 1989, p 92). 
Regarding to Prof. Van Apeldorn as stated above, we can see that 
comparative law constains two goals theoretically and practically. 
Theoretically it discribes the law as world phenomenon and caused of that 
law science should be able to understand that phenomenon and for that aim 
we have to understand the law that existed in the past and the present. 
While practically comparative law constitutes a tool for helping society 
order and reformation of law itself. While on page 34 when we follow 
Prof. Soedarto, the uses of comparative law are : 
1) Unification of law 
2) LawHarmonisation 
3 ) To prevent the present of national law chauvanism negatively and to 
go to international co-operation-positively. 
4) To understand foreign law. 
5) For reformation of national law. 
Almost similar with Prof. Van Apeldorn, Prof. Soedarto said that 
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the use of comparative law are : law unification, the prevent 
chauvanism and international collaboration, to udnerstand foreign 
law and for national law reformation. Moreover Prof. Soeryono 
Soekanto identify about comparative law as we can see in 
"Perbandingan HukumPidanaby Prof. BardaNawavi Arief: that 
are; 
1. to give understanding about similarities and differences amongs 
variety of law order field and the meanings of the principle. 
2. such understanding will make it easy to arrange law unification, law 
certainty and make that law simple. 
3. the knowledge about that differences give indication that in certain 
things about the variety of law which constitute a form of reality and 
something that should be implemented. 
4. comparative law will provide the materials about what law factors 
that we need to be developed or slowly abolished in order to 
integrate society, especially for heterogeneous society like 
Indonesia. 
5. comparative law can provide materials for law development inter 
law order in the field where codification and unification are too 
difficult to be created. 
6. with development of comparative law, so that to be the end goal, not 
just to find similarities and or differences but it just exactly, will 
solve problematic-law aptly equally. 
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7. about the motives of politic, economic, social and psychology that 
became as background of constitution, jurisprudence, customaries 
law, treaty and doctrines that caused to be effective in some 
countries. 
8. comparative law not tied at dogma rigidity. 
9. it is important to implement the law reformation. 
10. in research area it is significant to make more sharp and to ward law 
research process. 
11. in law educational sector to make wider ability to understand the 
existence of law system and law enforcement equally and exactly. 
And other, use is that the result of this research also as an endeavor to 
give a new firmament to society and scholar by attempt to give 
understanding and explaining about the truth from punishment concept in 
Shariah (Islamic criminal law) till it can be hoped to be a participant in 
nation identity building by considering how firm the relation of criminal 
law system in Shariah with faith system that very much infleunce individual 
and social attitude. With this in mind, the fallacy which is caused by 
unknown and misunderstanding about islamic law (Shariah) especially 
about punishment can be altered. 
Generally, the other use of this research, of course to make rich 
vocabullary of law knowledge including about punishment matters. This 
research also constitutes of realisation from a muslim obligation and 
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sense of responsibility as a servant of God to seek knowledge from the 
cradle to the grave and doing al amru bil ma'roof wannahyu anil mungkar 
(injuction of good deeds and prohibition of ignored) and more over, all of 
the like to satisfy love and sense of muslim brotherhood. Innasolatii 
wanusyuki wamahyaya wamamati lillahirobbil alamien. 
5. LITERATURE REVIEW/BASE OF THEORY : 
One of the demand of modern state is the existence of order in 
country, because order reflects the existence of law that manage it whether 
written or unwritten. Law manages and dominate human kind in life 
together. In every society is constantly exists a law system, any society, 
any law, ubi socitas, ibi ius. 
Indonesia, as well known is developing country which is steping to 
the take off phase. The lines of national development program of policy 
has been poured globally as in the broad lines of the state direction in long 
period of National development program itself, contains including about 
nation building in law area. What called 'law era' have became common 
term in Indonesia. 
Indonesian society nowadays has the desire of the law era" and 
explosion of that law era have taken place without awareness as a 
consequences of the speed of Indonesian national development. Cause of 
that, what is mentioned as the politic of national law development 
constitutes the more important thing as the base to face the take off era. 
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The significant of this problem is not merely connecting directly 
with the characteristic of Indonesian country as a law state as it stated in 
45 constitution but also caused by the law as a social engineering in 
development process and added with the law role as stimulus and supporter 
to the other sectors of development, as well as a director and holder of 
social changing process in order not to take a route, aside from the ideals 
of constitution. In it's role as one of national development component, law 
reconstruction has interlink to each others and interdependence with 
other development sectors such as economic, social, politic, cultural, 
security dependence. 
With that idea, reconstruction of law is not constitute the unmutual 
process, thus, that means, it can't flee from its involvement with others 
development sectors. The relationship which is hoped from inter-
development sector is a mutual support of relation and mutual shore up for 
advencement of each others. Yet it is still remain in one of unity of 
collective goal. So, that is clear, national law reconstruction is not made 
just enough to fulfil the demand of the ideals of independent proclamation 
but also to response to social demand so that the law can play the 
important role as a tool of social engineering within nation development 
process and used to create the ideals of prosper and justice society. More 
far, it can be mentioned that law reconstruction is one of the tool for 
organize the future. 
The alternatives about the future can be materialized, only if there 
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are the pragmatic steps which strived to this alternatives at the present 
time. We are necessary to have enough knowledge about the available 
choices at this time before the future came true; in order that we can take 
the appropriate action to change it to be the facts. The passing of time, 
will not make automatically the future that we hope become a reality, even 
it will not increase our knowledge about the future. 
French scholar, Betrand de jouvenel, pose the argument that in the dynamic 
society, the knowledge of the future inversely proportional with the 
changing speed. In "the art of the conjecture" he wrote: it is naive to have 
opinion that all of the progress is automatically guide the progress of our 
knowledge about the future, on the contrary, the situation of the future 
society merely can be known in a full static society, that is a society 
where its compositions is constantly same, its "present map" always valid 
all the time. All of the characteristic from the society like that, whenever, 
in the future time will always can be knwon previously. But, immediately 
after a society move or change the characteristic that have been known 
might be distroryed; they vanish, apart of them faster than others. Where 
as we can't determine the time of their disappear previously, while the new 
characteristic emerge, that is the characteristic that has never been 
crossed in our mind. To say that the movement has the quality to accelerate 
is aqual with saying that time span, where for our present map constant, 
became shorter. Our knowledge about the future inversely proportional 
with the progress speed.8 
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More and more speed the change that be at the present, the future become 
more uncertain. In the present society, the speed of change itself is 
changeable; on the other words, that only the change itself is constant. The 
acceleration within this rate of the change, especially caused by the 
present of technology advancement that emerge from scientific invention 
which is also materialised in economic field, politic and social.9 
Henceforth said; the society which is always reacting continously toward 
the change where come alternately will move from one crisis to others 
crisis untill it culminate where it can not flee anymore. A society with no 
goal will be draged to uncertain future in stagnation and destruction.10 
Regarding to Indonesian law reconstruction planning as a tool for 
building the nation future where the broad outlines of the policy are in the 
broad outlines of state direction but its formulation has character very 
general therefore it need conversion further. And there are undeniable 
facts, that there are many colonial law product remain put into effect to 
order the life of society like criminal law, whereas theoretically, the first 
activity of life process or reconstruction of law is law planning. There is 
an axiom that Indonesia had has no tradition of law construction because 
since intervention during 350 years, law construction are in a hand of 
colonial government although the founding father have formulated that 
planing into broad outline of state direction. 
Other problem is that Indonesia also face what had been termed as 
whilde geo-ei vat het rech" (wild law growing) that can be meaned as the 
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law grow without based on certain system where it is of course, opposite 
with the policy that have been lined in the broad line of state direction. 
The important of law reconstruction as stated above can not avoid 
from scope of criminal law analyzing because criminal law is firmly 
related to human status, human values, human resources human rights and 
other aspects of human life that all of this constitute as one of basic asset 
of nation building. 
Juridically punishment matters are connected to the goal, form and 
the way of realisation of that punishment to the one who has guilty in 
accordance with penal law regulations. Philosophically, punishment 
matters are related to the question pertaining to how far the rights that 
owned by state for giving sanction to the one who has guilt? While 
sociologically, regarding to question about to what extent that punishment 
hss the prevention capacity and capable to give security and save sense to 
the society from the crime that may take palce in the future? And to the 
culprit, whether the sentencing has optimal effective capacity to educate 
and change recidivism attitude? The main questions are connected to the 
problematic situation as stated above are; what type of criminal law that 
we need in the present and the future? Upon of what basic, or principles 
our criminal law should be formulated? 
That questions are really, not easy to answer. 
According to Prof. Hazairin in his inauguration as a Professor said 
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that; Indonesian law development should not ignore the spiritual life 
values especially the spirit of religion such as Islam, Christian, Hindu, 
Buddha. That matters should be given attention in efforts to create law 
unification, because the religion has its own law theory, so the state has 
obligation to create the new law order that came from religion law for his 
follower. 
Why Islamic law especially islamic criminal law (punishement) is 
to be a choice to analyse? 
Obviously the religion majority of Indonesian citizen are Islam 
(upto 80-90%). Islamic law (Islamic criminal law) came from Al Quran 
and Hadeeth where believe in them is a part of muslim faith. God, Allah is 
multi-dimensional thinker where all of his commandement are 
permanence, appropriate to the time, adjust to the past, the present and the 
future. 
Syariah (Islamic law) is a core of islamic world view. It is 
instrument of knowledge that gives Muslim civilization the unchangeable 
attitude stipulations and it also is the main medium which is used to adapt 
with the changes. Theoretically, Syariah comprises the whole aspect of 
human life; individual, societal, political and intellectual. In practice, it 
gives the meaning and fill up muslim attitude in their wordly endeavors. 
Usually, Syariah is described as Islamic law, but the definitions of 
Syariah extend and pass over the limited law firmament. Syariah also 
constitutes system of ethics and values; a pragmatic methodology that has 
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been developed to solve many problems of the present and the future. 
Literally, Syarish means "the way to the water" - sources of all life. For 
Muslim civilization Syariah epitomize the unlimited and unsatisfied 
spiritual thirst and worldly. Muslim society constantly carrying on the 
realisation of Syariah that more and more better on their present pand 
future problem. Islamic characteristic of Muslim civilization is measured 
by their success to implement Syariah; as howmuch near with that 'water 
well' in their obedience on law principles, ethic and that Syariah 
methodology. The outer form of Muslim civilization depend on Scientific 
conditions, technology and economy at a certain time. That forms is 
obviously different from time to time and that is to describe the dynamic 
cnaracter of islamic world view. Yet, internally Syariah principles 
guarantee thats muslim civilization from the different times always 
endeavor to achieve the ideas of the same ethic. By that reason, muslim 
civilization is a cilization where the Syariah values have achieved their 
higher expression.n 
As long as History of Islam, Syariah never have been ignored, 
misunderstood and misinterpreted as much as it as happen in this present 
time of our life. Nowadays the Syariah is much used to justify the 
oppression and tyranny, injustice, and coup de' tat, it has been projected 
as a law instrument that have fossilized and only has connection with mite 
or instead no relating with modern era at all, Syariah has been proposed 
as instrument of knowledge intellectually is empty, it's a part of past time 
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history, not the present or the future. All of that have demaged muslim 
society, and have blocked reawakening of the authenticity of Islam and 
the birth of the present muslim tradition. If we want Syariah became a main 
guidence principle in attitude of Muslim society, then Syariah should be 
saved from traditional scholar grip that only rely on the legacy of the past 
knowledge and from the hold of modern lawjurists that have is much been 
westernized.12 
Islam is not a mere faith or belief but, more over it is a life that need 
to be comprehended fully at the present time. Western term 'religion' only 
can translate Islamic acceptance as unperfectly and partially because the 
meaning of religion is very hazy and root of western term is unknown. In 
Islam 'religion' means the truth, the mores, the honest attitude and the real 
action, in more wide meaning religion' show the unity of faith, submi ssion 
to god and virtue. In his guideline to human kind, God describe the truth, 
law and moral discipline, the truth answer the logic, the law answer the 
will or disire and the moral answer the something that related to the 
dictates of concience. The interrelation of the three elements from that 
definition remain firm and unseparanable. The details of fundation of 
'Dogma' show these things, believe in God, in the messengers and the 
revelation, believe in prophets before Muhammad and their holy scripts 
that they bring, the angles and the last day. Combination of two part of the 
credo show the islamic character, that is monotheism, eschatologic; God 
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the only one and the world will be end. The oneness of God is strengthen 
by the role of God as a judge.13 
The basic principle of Islamic law are al Qur'an and Sunnah, that 
constitute original sources. Amongs credo (Aqidah), law and religious 
service have firm relation that connecting to the absolute oneness of God. 
The profession of faith constitutes an important part of five pillars 
of Islam as a top building of religion and law, because only from Allah 
all of things came from and only to Him all will be back. 
In Islam, law also concerning to moral firmly. Religion moral is not 
equal to ordinary moral, because every social action where considered 
equal to the practice of religion service is implemented as an expression 
and realisation of the existence of faith. Innasholati, wanu suki, wamahya 
ya, wa mamati lillahirobbil alamien, surely my prayer, my life and my 
death only for Allah, God of Universe. 
The moral of faith is also based on the belief in God, the omnicient 
and believe in last day, where this thing cause human being respect the law, 
a^oid from evilness and invite the virtue. The relations or the unity of 
doctrine and the principle or character of Islamic law like this, will not 
able to be found from other laws, especially western law and its 
philosophy. 
If we are talking about law, it it also relevant to discuss rights and 
obligations. 
In collectives, or groups, the one's rights are defined and guaranted 
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by the obligations of the other members whether individually or 
collectively. For traditional western conception, the definition of rights 
and obligations can be formed by imperative standard or subjective, 
traditional or occasional and that will be different in accordance with 
development of society and with the conditions outside human kind. The 
obligations to respect individual rights is limited to somethings that 
deemed as general benefit, and obtain the power of it's implementation 
from the sociological causes, especially the things that can commigling 
with moral, because it bring the characteristic of civilization tradition, 
psychological aspiration and ideological certainty, individual right 
guarantee, is also supported by automatical reaction where occasionally 
commigling with authority, and paved away by society or individual, 
because if not like that, it will be occured imbalance between the 
prerogative rights of human and obligation of collective. In Islam, right 
and obligation, prohibition and orders, all of them have a religious quality. 
On surface it appears that mutual relation should be firm due to the 
revealed law, valid for all conditions. But Islamic law observe it from 
individual side and collective in two differents concept but similar. 
Proportional movement between individual right with certain obligation 
for benefit of society always present, yet it appears from special side in 
Islam and it should obtain the balance by implement the revealed law 
accuratly. 
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Law also cannot be separated from Human Right affairs. Islamic 
point of view regarding human rights is very theocentric, because only 
God is the center of all activities, yet human kind just implement his 
instructions in the world. 
In that view it is appeared as if human kind have no rights in Islam 
and they just have obligation too. In Islam, human obligations to Allah 
comprises his obligation to others such as to individual, society and to 
administrator or ruler. So, it can conclude that the rights of human kind is 
reflected and guarded by obligation of all human kinds and or society 
under the law of God. The state itself should submit to this law of Allah, 
so through the rulers, he is forced to save the individual rights. 
Different with western approach that is followed by most countries where 
the west grounds its concept to anthropocentrical approach, where the 
human kind is all about because it come from human and back to human. 
Individualistic countries like western capitalist countries step 
forward too far in aphoteosis of individual, they consider it asa center of 
all societal life activities. The western countries narrow the rights of 
state to confine individual freedom. This action is mirrored in their idea 
about the penal. They have tendention toward crime and treat it free from 
care because they consider that crime emerge from dilapidated 
conditions, psychologic complex and disruption of nerve that cannot be 
handed, that's why, this countries, particularly about moral offences have 
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tendention to diminish that penal or sanction until it is not considered as 
a punishment. 
Quiet different with western approach, where Islamic strategy consider 
the respect of human rights and human basic freedom, as a quality aspect 
of religion awareness that declared and vertilised in the heart, the mind 
and the soul of his followers are very important. Islamic perspective, 
indeed is very theocentric. First, a human kind must believe in main 
doctrine "but God the one only and Muhammad is His mesenger", before 
he can hope to be able to do the good deed. What is emphasised by Al 
Qur'an is to save the transformation of human consciousness quality. 
Human kind is ordered to live and work with full conscience where he 
should show his obedience to the will of Allah.14 
At its shift, Islam confirm the great tradition and the development 
of universal religions institution, the tradition is, according to Al Qur'an 
perfected in mision of the last prophet through the words of Allah which 
is recited to him in the process of revelation. 
Cause of that, at glance, in Islam it appears that human kind have no 
basic rights and freedom according to understanding, believe and practice 
of modern man. On its basic, the believer only has obligation or duties to 
Allah because he must obey His law. The rights of others finally have 
sources from his paradox duties. In this duties are placed all of his rights 
and freedom. The one recognize the rights of others because this thing is 
an obligation which is burdened on him by religion law to obey Allah, 
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prophet and the believeable leaders to manage the state affairs. In every 
action of the believer, thus, the main relation is his relation to his creator, 
and through the creator, he confess his relation with all the other human 
being including with the other creatures. In the words of Al Qur'an the 
human have been created only to serve Allah, and further only the man that 
have successed to close himself to Allah that can accept it.15 
From some information above, it can be considered that there are 
different concepts about law generally or punishment particularly 
regarding to Islamic law (Syariah) and western law where actually have 
their own characteristics. 
6. APPROACH METHOD 
The review in this work based on the view of criminal law as well as 
use the view of penology, criminology, victimology and sociology as 
addition. This things appear in general description of background of the 
set of problems and in literature review as supporting factors. 
Thus, the approach method which is used in this research lead to the 
juridical andtheoritical approach. By juridical approach is hoped, it will 
be found the original sources, definitions, variaty goal and principles of 
punishment. While, by theoritical approach is wished to be found the clear 
or the lucid analysis. It is done by comparing and pitting the available 
argumentations, doctrines theories and issues. For supporting the two 
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approach methods aboved, it also utilise theological interpretation for 
interpreting and understanding the meaning, essence or the norms based 
on religious concept, where in this matter is Islamic concept as one of the 
system which is intended to be known as compared. 
As for, historical approach and authentic interpretation is also used in a 
small portion. The other approach is also common used in doctrinal 
research such as economical, cultural approach, and like wise with other 
techniques of interpretation such as systematic, grammatical are not used 
in this work because such method or technique are not so relevant and if 
it is done, it will take long time. 
7. TERMINOLOGY 
According to the consis 'oxford' Dictionary, conception are 1, the 
act or an instance of conceiving, the process of being conceived. 2, an 
idea or plan especially as being new or daring (the whole conception 
showed originality), while regarding to an English Indonesia dictionary 
by John M. Echols and Hassan Shadili, conception (in Bahasa Indonesia is 
Konsepsi) has meaning like concept, notion, idea and in Indonesia English 
Dictionary, conception give meaning as discription, penghamilan 
(impregnation), pembuahan (insemination). So, in this writing, 
conception is intended as, a notion, idea or discription. 
According to the concise 'Oxford' Dictionary, punishment means; 
1 The act or an instance of punishing, the condition of being punished. 
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2. The loss of suffering inflicted in the 3 callor, severe, treatment of 
suffering. 
According to Indonesia English Dictionary by Joh M. Eahols and Hassan 
Syadily, punishment means hukuman (punishment) or siksaan (torture, 
mistreatment) or suatu perlakuan yang amat kasar (a treatment that is very 
course and roughly). In its link with criminal law, Sir Walter Moburly 
while accepting the definition of punishment as given by Grotius suggest 
that punishment pre-supposes that -
1. What is inflicted is an ill, that is something unpleasant. 
2. It is as equal to some act which is disapproved by authority. 
3. There is some correspondence between the punishment and the 
deed which has evoked it. 
4. Punishment is inflicted, that is it is imposed by some one is 
voluntary act. 
5. Punishment inflicted upon the criminal, or upon some one who is 
supposed to be answerable for him and for his doing.16 (Prof. N. V. 
Paranjape, Criminology and Penology (8th edn). p. 118. 
What is meant about punishment in this work is the definition in criminal 
law concept, 
In, means "inside" 
Islamic Criminal law, is generally interpreted as Islamic law (Syariah) 
particularly if it is referred to criminal law in Islam (Jinayah). 
While, system means as; composition, formation or structure, net, 
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network (according to English Indonesia Dictionary by John M. Echols, 
Hassan Shadily). 
Indonesian criminal law is meant as a system of criminal law which is 
followed by Indonesia or cause to be effectived in Indonesia. 
While term of comparative law in Germany term is Rechtsver 
gleichung or vergeleichende rechts lehre or Droit compare (in French). 
Sociologically it is interpreted by the activity for delivering identification 
about the similarities and the difference between two certain phenomenon 
(social) or more. And Juridically, it can be stated that comparative 
correspondence is the study of the principle of legal science by the 
comparison of various system of law. Yet, definition of comparative law 
according to Ole lando in the contribution of comparative law to law 
reform by international organisation', that is, national legal system and 
their comparison that embrance 'analysis and a comparison of law. 
Regarding to Lemaire, comparative law also has scope, (substance 
or content from) law norms, the similarity and different or diversity, 
causes and the social reasons. According to Ramli Atma Sasmita, 
comparative criminal law or comparative law from a certain science is to 
learn systematically about criminal law from two or more law system by 
using comparative method (See, Ramli Atma Sasmita Sh. LLM Azas-azas 
Perbandingan Hukum Pidana, Yayasan lembaga bantuan Hukum Indonesia 
press, Jakarta, 1989). 
And what is meant with 'study' is research. 
On the grounds as stated above, so, punishment conception in 
Islamic criminal law system and Indonesian criminal law system, as a 
study of comparative law means as, a research or a study is headed for or 
has a purpose to find and analyze about idea, notion or description of 
contents (substance), law norms or the law principle, the goal, the 
different (diversity), the lack, and the relationship of punishment 
conception in Islamic criminal law system and Indonesian criminal law 
system by using comparative method. 
8. HYPOTHESIS 
1. There are some diversities between islamic criminal law system 
with Indonesian criminal law system, 
2. The concept of Islamic criminal law particularly the concept or the 
principle of its punishment right be concluded as a model for 
developing country like Indonesia with the citizen that 80-90% are 
embrace Islam. 
9. RESEARCH METHODS 
A. Research specification 
According to research method that have been known in literature of 
law science, therefore this research activity use the kind of legal research 
(normative legal research) particularly concerning to the punishment 
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conception. 
legal research is occasionally also called doctrinal research. 
This research cover the normative legal research toward the foundation of 
law and comprative law.I7 
It is hoped to produce abstraction of law through comparison process in 
order to get the finding of law doctrin that may be used as source of 
interpretation and reinterpretation of law, more over it is hoped to find a 
new norm. 
This research rely on the doctrines, basis, conceptions, and principles of 
law that have developed at present time, thus this research is descriptive. 
Actually, the character of this research is to find the clear description 
about punishment conception in Islamic criminal law system and 
Indonesian criminal law system by comparison of the two systems where 
its objective might be useful in the framework of criminal law reformation 
in general or in the frame work of reformation of penal system in 
particular. 
Inventarisation of law concerning to the regulation of punishment system 
which always have tendention to follow western system, it seem to me, 
need re-evaluation due to the development and revolution of crime in 
Indonesia which is necessary to be keep on guard. 
Normative legal research method or doctrinal research is in accordance 
with the approach of objective study toward law by using base thinking 
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from Islamic concept and general theories or concept of law. Evaluation 
which is intended to be proposed in thi s study is to put the Islamic concept 
or principle of punishment forward as one of alternative concept or 
principle of punishment forward as one of alternative concept where its 
concept is proper to be taken in to consideration. 
According to the Hans Kelsen ("The pure theory of law") where he was 
opinion that; actually, law is influenced by some factors such as politic, 
sociologic and philosophic, but what intended is the pure theory of law.18 
The significant of the pure theory of law is to avoid the maxing of 
methodology in different diciplines where it might obscure the essence of 
law. Science and it will abolish the definitions of essence of its study 
object. 
By that reason, the main analysis is done on a normative juridical analysis, 
while sociological analysis is a mere to be as supporting analysis. This 
descriptive doctrinal research is directed to secondary data analysis while 
primary data is not used due to the limitation of ability and the lack of 
fund. The use of secondary data is also caused by, this research is a study 
toward the basic principle of law in comparison with qualitative analysis. 
The secondary data that to be analysed are primary, secondary and tertiary 
of law materials. 
Primary lawmaterials have the form of law regulation and other regulation 
of penal and punishment in Islamic criminal law and Indonesian Criminal 
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law stelsel as well as various information of unwriten law materials. And, 
the study and analysis of the opinion or point of views from the jurists, or 
law exports and various theory of punishment which have as source on 
scientific written and articles which is used to find wider description, and 
for clarifying the primary law materials, constitute the secondary law 
materials in this research. The use of other law materials such as magazine, 
dictionaries, encyclopedia constitute of tertiary law materials which is 
taken to add the clarity of meaning or it is used as defence of primary and 
secondary law materials. The various kinds of penal and punishment in 
Islamic system and in Indonesia ciriminal law stelsel are collected to 
analyse in connection with the theory of law and punishment. 
Beside that, the stelsel and the theory of punishment in Islamic criminal 
law and Indonesian criminal law is analysed in its relation with other 
relevant problem such as moral, human right etc for clarifying the 
significant of punishment matters and finally it is compared each other by 
using reference of western law concepts where Indonesia as oftenly refer 
or follow their ideas or concept, which all of this is intended to be found 
the diversities and the lack of each system. 
B. Technique of data collecting 
Kind of data is needed in this doctrinal research is secondary data 
where it derived from various primary and secondary law materials as 
stated above. 
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This kind of data is collected by using the technique of data collecting as 
follow : 
1. Library studies; it is done to find the materials which is related to 
basic principles, conceptions, Doctrines, theories and law norms 
where it is capable to clarify the problems in this research. 
2. Documentary studies; it is done by appreciating the factos from law 
regulation, constitution and holy script. 
Usually documentation method or studies use "content analysis". 
James A. Black and dean J. Champion Stated that; content analysis is,.. . 
any technique for making influence by objectively and systematically 
identifying specified characteristic or massages.19M 
The objective of data collecting more to be focused to problems in scope 
of theoritical framework or base of theory that has been planed in this 
work. 
The usage of technique of data collecting as stated above is hoped to be 
able to complete the required information mutually in orde that analysis 
become clear and comprehensive. 
C. Technique of data analysis 
Normative qualitative analysis as method of data analysis is used to 
examine the research material where its data head for theoritical analysis 
about the basic principles, conceptions, doctrines, law norms and other 
law materials. 
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The other reason for using qualitative analysis is caused by this research 
is planed to be served in form of qualitative and descriptive writing in 
accordance with direction of normative legal research or doctrinal 
research. 
Beside the aboved method, the other method or technique is also used in 
this work is descriptive analytical methods by connecting the basic 
principles, concept and doctrine with other relevant issues for clarifying 
the essence or the meaning of concepts, doctrines or principles. 
To find the diversities and the lack of two system therefore, it is 
necessary to use the comprative analysis method 
Thus, the method of analysis data in this work are normative qualitative, 
descriptive analysis and comparative analysis. 

CHAPTER - // 
REVIEW OF PUNISHMENT 
1. THE SIGNIFICANCE OF PUNISHMENT 
Every man has needs and necessities. The needs and necessities 
are the demand whether personally or collecltively where it expected 
to meet with the demand. Man is a proponent or shoulder strap of need 
and necessity. 
The need and necessity always develop since man in childhood 
grow up as adult and than till he die. In the view of the matters thats 
need and necessity are very much, so it is not possible cause conflict 
or quarrel amongst them, caused by inter contradiction of the need and 
necessity. The caused conflict of need and necessity might be occured 
when to realize or pursue it, one damage others. While it has became of 
his natural character that man can be survive and develop his existence 
only it he complies with other or society. Man is zoon paliticon or 
social creature besides individual. Man and society are complementary. 
The reason that is the fulfillment of needs and and necessities where 
this thing, occasionally cause conflict amongst them. 
The need and necessity develop continuously from time to time, from 
one kind or type to another, from little to much, from individually to 
collectively and from the adventage cause to disadvantage cause. 
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The conflict of needs and interest is occured because, besides human is 
social creature, he is also the individual creature, selfish and always 
keen and follows his inclination. 
The more and various the needs and interest that have been fulfilled but 
still remain, the thirstiness of ego have never been satisfied. Actually, 
it has became a character of human being who has individual desire, 
where it appears at the desire for defending his strugle for life,. Strugle 
for life is a fight for acknowledgement of his individuality. Human, in 
his life always attempts to maitnain his ego. The thing which cause 
human being make any efforts, takes step or defend his life is his ego. 
Besides of his individual characteristic, man himself has longing for 
collectivity or transpersonal life. This longing conduce him to make any 
efforts to get in touch with others for giving shape of their collective 
life. Collective life needs order, peaceful, unity, respect, love etc. 
Where on this side he doesn't make important or giving priority to his 
individualistic but he will consider his society and public demand as 
more inportant. This collective desire is oftenly pasive, not lead to 
push acting. Both of desire are mutually contradiction. In his life, 
human being will always faces conflict where it occassionally is very 
sharply, more over when there is no the third desire of human being 
itself who has character as arranged and compromiser. In this point we 
know than that human being besides has individual character and 
collective character (transpersonal or organic), he is also has the third 
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character which is capable to maintain his character and make balance 
of it. When the third desire is not exist, so it is able to ascertain that both 
of desire aboved where they are not easy to be managed. This third 
desire has character such as stable, constant and revolve peacefully. 
This third desire also create the harmony and synthesis. Man is social 
creature. Life without society is imposible because collectivity desire 
in awareness of man is not possible to consider as non existence thing. 
On the contrary a society always consist of many individual. The 
society where his members are considered abolish "their ego" is not a 
society and not form of a reality. At one moment the centre of gravity 
lay on collectivism , but at the other moment the heart center put an 
individualism and the other side, none of individual who has no societal 
desire. Western society an example tend to has individualistic character 
while the society in former Soviet Union previously lean on 
collectivistic characteristic. 
Man also, in his life needs sence of safety, save from disturbing of 
soul, property and infact also his dignity and prestige as well. In 
addition to need basic necessities like food, clothing and board, man as 
a member of society also has needs and necessities in form of general 
safety, social justic, freedom from econonic worries, respect from 
rights of individual, relief from torment and torture of currupt, dealing 
in business, inpersonal affairs, in government, department and in the 
politic of those who may be in power. 
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From two kinds of necessities namely individual necessities and 
collective/social necessity, we can consider that more and more when 
a society develop, it will also become more and more develop the needs 
and necessities of individual and the society whether in quality or in 
quantity, it is reciprocally. This matter, as resiprocally also can create 
more and more various of nuisance or imbalance between the one needs 
and necessity and the others than it can evoke the blooming of conflicts 
which some times to be continue. 
The conflict of imblance that has been taking place make is not easy to 
get order. 
The demand about the existence of order is included as a main demand 
of society or state, from traditional form till modern form because the 
present of order reflect, the existence of law neither written nor 
unwritten. 
There is no gain saying the fact that not a society in the world dos'nt 
need law. ubi socitas ibi yus. 
Cause of that, the nuisance of equilibrium or conflict of the needs must 
be prevented and do not be in let be in continuously because it will 
disturb the balance of social order. 
Scholars like John Locke, montessquieu and Rousseau have 
known it with their pioneering of lesson where man has nature right 
where it embrace the right to survive, right of freedom and right to have 
something nature. However to step aside the nature right of man who 
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has character always want to make more important his needs should be 
needed what namely social contract that formulated in constitution and 
other regulations and it prevail between authority and people and 
between individual and individual in order to materialize the 
relationship for the sake of needs became harmony, synchron and 
balance. 
Man continuously to make endevours so that his social order 
become balance, because balance create condition in under control, 
peace, save and it constitutes the security of life persistence of man and 
society. In other words the nuisence of balance of social order should 
be restored. Preservation and restoration of balance of social order 
need orientation and rule of life. Orientation, standard or criterion of 
how to act and have good attitude to life togetehr usually called norm 
or rule and or value. 
Values are shared ideas about what is right or wrong, good or bad, 
desirable and undesirable. Values are general concepts, where as norms 
are shared rules or guide lines for behaviour in specific situation.1 
Norm usually carry sanction. A sanction is reward for behavior that 
violates a norm.2 
Norm also defend the persistence or existence of the society. To protect 
the behalf of man in society, it is obtained from several social norms. 
Earlier, several of that norms are not distinguished. Than, after pass 
through the long process, the man distinguishes the norms. The system 
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of norms consists of religious norms or belief, ethics norm, morality 
norms and law norms. Generally religous norms or belief norms is 
aimed to believed. This norms strive upon man as a obligation which is 
appeared to God and to him self. Source and root of this norm are trusts 
of doctrine or religion where by its follower is belived as God 
commandement. Morality norm is related to man as individu because its 
concern with personal life of man. This Ethical norm is strived to 
mankind in order to be formed good personal character which urge to 
perfect man and prohibit man make wrong doing. Murder, theft etc are 
not only forbidden by belief norms or religious nroms, but also felt as 
in contradiction with ethic norm inside concience of every man. 
Ethic norms is based on custom, properness or fairness that prevail in 
society. 
Ethic norms is pointed to subject external attitude where it is 
concretly for the sake of perfection or social order and go in certain 
direction to create peace, order or make "nice" the traffic of external 
interaction. 
If violation upon ethics norm or the custom is occured, so, 
informal society authority will threaten it with sanction such as 
warning, belittling, denunciation, ex communication etc. 
Every violation upon the three of norm which have been stated aboved 
will be given sanction although it is different. Sanction is nothing else 
than a result of reaction or consequence of the violation of norms. 
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Sanction in wide concept has character as gravity or in positif meaning 
that it has the form of appreciation (reward) like respect, sympathy, 
giving reward such as medal of honor and others sanction is also to be 
met with unpleasant or negatie shape of sanction like antiphaty, 
denunciation or penal. Usually, the thing which is meant as sanction is 
a negative meaning. With threat of punishment, deviation or violation 
of the norms should be prevented by society while appreciation is used 
to push and stimulate every one in order to obbey and loyal to the 
norms. In fact, sanction is created for restoring the equilibrium of 
social order that have disturbed by violations to previous condition. 
As protector of human needs the norm such as religious or believe, 
Ethic norm and morality norm or customacy norm the are considered not 
adequate enough. The reasons are yet, many other needs of human need 
protection but stile not yet reached by the three norms and the needs of 
human that have found protection from the such norms are not 
guaranteed enough because when violation of that norms isaccuredthe 
given reaction and sanction are not satisfactory because, 
Religious norm or believe norm is deemed, not able to give 
sanction that can be felt directly in this world. 
The sanction which is given by morality on ethic norm just 
enough to cause sence of shy, sence of fear, sence of guilty or 
regret to appear only. Take an example, when there is a murderer 
who not arrested and not brought to judge and still free to go to 
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some where he want to, so peoples will fell unsave although that 
murderer has been dibled by the sence of deep regret and also fell 
the thing like suffering as a result of his violation that has been 
done. 
and if ethic norm is broken or disobeyed, this is just make 
denunciation, bilittling came to the surface. This type of 
sanctions are also still not adequate because the fear toward 
violator who might do his violation again by reason that the 
sanction is felt too minor in importance. No doubt to mention that 
such three social norms are considered as not satisfactory for the 
protection human and society. Nevertheless it is not meant that 
the three social norm do not give benefit with reason that the 
three social norms have role and purpose on the society. And the 
whole of norms rules or values that manage the human life are 
strengthened by sanction. By the reason of the weakness of the 
three social norms aboved so it is needed the protection of needs 
and required other social norm that subsequently is capable to 
satisfy the human needs that have obtained protection from the 
social norms as stated above and also protect human needs that 
have not yet derived protection from the social norms, that other 
social norm is law norm. 
In primitif society the concept of law and order has not yet known 
sense of fear and ignorence to barbarous method of treatment of 
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offenders, untill the general method was used to settle disputes done by 
revenge personally such as dual blood feuds and reparation etc. So, in 
earlier society, punishment was basically on retribution and this 
vengeance bring the consequency about explotation of the weak by the 
strong. 
The life and property were most in secure and always exposed to 
dangers. At time, even the family members of victim or his clan settled 
disputes with the offender or his family. With advance civilization the 
sense or respect for mutual right and duties developed among people 
which eventually led to the evolution of law, later the state came into 
existence and took it self the task of maintaining law and order in the 
community by punishing the law breakers or offenders. The state also 
sought to redress the grievances of victim who where injured by the 
wrongful acts of criminals. Thus punishment began to be used by the 
sovereign as a subtitute for personal vengeance. At that time, form of 
punishment that populer are exile, out lawry, bainshment. 
In the medieval period, era of religions predominance very much 
influence human civilization history expecially in western world. Crime 
consider as sin and violence. Ecclesiatical punishment were mix up 
with the religious nations of cleansing of the soul for the reformation 
throughout the European continuent. The declaration of human rights in 
France in 1989 marked the end of draconic punishment and the 
beginning of methodical system of punishment founded on sound 
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principle the right to punish is limited by the law of necessity. This 
brought about radical changes in the administration of criminal justice. 
In result, penology began to develop as an independent branch of 
criminal science with new treatment methods of punishment for the 
reformation of in mates. A scientific approach to crime and criminal has 
shown beyond doubt that torturous punishment tend to turn offenders 
more dangerous and aggresive to wards the society. Alternatively, their 
rehabilitation through the method of reformation was consider more 
useful. 
With this end in view the modern judicial trend is to incorporate 
correctional methods in the penal programme so as to rehabilitate the in 
mates in the community. 
Together with the new criminological development particularly in the 
field of penology, it was generally realised that punishment must be in 
proportion to the gravity of the offence. It was further suggested that 
reformation of the criminal rather than this expulsion from society was 
more purposeful for this rehabilitation. With this aim in view the 
modern penologist focussed their attention on individualisation of 
offender though treatment methods. From the discription as stated 
above, that is the c ase we know the existence and role of law norm as 
well as with it sanction system in social life. 
More far, with the others area of social life also, law norm 
including sanciton system, direct or indirect also has link. 
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How human should be conducted and do interaction with the 
others caused by needs and necessities may influence and give special 
collour upon their culture system. 
Many people associate culture with the fine art, but for social scientist 
it has a different meaning, culture includes the values, norms, language, 
tools and others shared products of society that provide a plan for 
social life.3 
Remain in context of thinking like aboved, actually, there are the 
connection amongs norm, rule, value, culture, technology and 
development. 
"When we try to understand the development process from the 
other point of view, we may state that the development is process of 
human interaction with his environment in such away untill derived : 
(a) fulfillment of necessity, (b) fulfillment of role of human nature or 
character, (c) achievement of equilibrium status. Interaction of man 
with that enviornment in the form of active endevour of man collectively 
to change and manipulate it and done by 3 approach;4 
"First, it is efforts of man to use tools or combination of tools system 
as "arm extending" of man, that is nothing else than technology itself. 
The first approach more physically approach namely artifact. 
Second, it is approach where exist in social cultural environment 
namely ipsefact. Ipsefact is the efforts of human community for 
changing environment within the unit of "culture chrysalic". This 
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changing, for example is in form of developing of market system, 
developing of agriculture area upto the changing of structure and social 
system, economic, regulation and law order etc. 
Third, approach on order of concept and value which are called 
mensefact, it meant the change arround the domain of insight, ideas, 
values, norms, ethic, ethetic". 
"Infact the three of approach can be continued simulteneously and 
mutually, nevertheles the ideal condition can be achieved if: 
(a) There is equilibrium of the three of approach and 
(b) mentefact collours the process of change with insefact and 
artifact approach.5 
"From such approach model we will see the relation between technology 
capability of a society with development endeavour that have been 
done, it is that developing and technology application constitute a part 
of the whole of development and the firm connection between 
technology (artitact) with the change in other dimentions (mentepact 
and ipsefact)."6 
Turn to talking about existence of norms including law norm that 
consist of ethic sytem too which, is capable to build individual 
character and societal character. 
Sardar Ziauddin said ; 
"Ethic is medium of our navigational, it does not constitue the goal of 
our journey. Ethic secure that we follow the right way, avoid hole trap 
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and the trap of float sands untill the goal that we desire is reached."7 
In other words we could say that Ethic is one of tool for building 
individual character as well as societal character correctly. 
Furthermore, Sardar (1985) said ; external forms of culture or 
civilitation, is indeed depend on scientific conditions, technology and 
economic that may different from time to time, that is actually 
constitutes, the dynamic characteristic of world. But, internally, the 
principles that available in law system, culture and Ethic system which 
came from that differents civilization are always aimed to achieve the 
ideals of the same Ethics. 
There is no gain saying that norms including law norm as one of 
development component and as a component of civilisation maker as 
firmly relating with its roles of a tool of social engineering, beside that, 
the most essential of law function is to secure stability and certainty. 
Both of this things constitutes of the main goal of law as well. While 
law function as a social control mechanism have been known commonly 
"Social control mechanism is forms of a process that have been planned 
previously and go in certain direction to persuade, influence or even 
force the members of society in order to obey the prevailed norms or law 
order." 
Social control can be distinguished into preventive social control and 
repressive social control. Preventive social control is formed for 
preventing disruption of balance between stability and social flexibility 
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as well as to activate social control which is aimed to restore the 
defected equilibrium. 
Even law has function like vehicle for doing social engineering to 
produce the intended form of society. Operational conception 
concerning to the social engineering by utilizing law as a medium, have 
ever been put to the front by Lundberg and Lansing in its concept of 
prediciton of consequences. They said that every law regulation which 
is capable to cause social change will give encouragement to ruler 
attitutde. While the attitute of every individual materialize a function in 
realm where the individual has behaviour. The other operational 
conceptiton about social engineering, which also utilize law as a 
medium is proposed by Hans Kelsen with his concept about "double 
aspect of law regulation". Following Kelsen said that law regulation is 
addressed to a member of society where it indicate to howhe should has 
behaviour, as well as purposed to law enforcement institution in order 
to impose sanciton on that offender.8 
The whole roles of law as stated above will never be achieved without 
iimpressing of intention to its basic component, that is the man as agent 
and proponent. All of term that have connecting to development, social 
order, social engineering, justice etc. must be firmly related to the man 
and a thing that adhere with the man such as; status matters, human 
values, human resources, human rights and the other aspects of human 
life. How important the influence of norm to individual characteristic 
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building, eventhough we know that technology and economic system 
take part too, while basically all of society in the world always been to 
reach the same ideals where values and norms about the truth, justice, 
dignity, equality, freedom and the others are exist. And this is provided 
by ethic system in the norms including law norm. As other systems like 
economic, politic, technology are rarely encompass the principle of the 
truth, justice equality, dignity. In addition, the such systems like 
economy, politics, technology and soon do not equip strong sanction as 
provided by law system. Only in law norm or law system with its 
sanction system, maximum and minimum standard of human behaviour 
in relation of each others necessities are capable to be limited. 
By the reason, man as absolute pre-requirement and main roler 
to create and implement all of system, therefore he must be a centre of 
the focus; because to man, black, white or the grey of the world will be 
put. The relationship between how world develop and go run with the 
existence and significance of moral, ethic and social science has been 
discribed by sardar as follows; 
The dangers of western science bring itself into reality in form of 
nuclear stock room, warehouse of chemic and biology that frighten; a 
gotter and merung (total destroy) on environment; pass through anxiety 
of potential science progress in fields of like genetical and socio 
biological engineering that guide to form of control and new 
domination; it is appeared from absorption of university sciences into 
67 
secret research suported by defence department fund; separation of 
man from nature, the computer offensive to personality freedom; and 
uncontrolled technology that will drag along man run to highway 
toward to the future for the endly go to great collison. Simultaneously, 
the entire result which is not so interesting from science epistimology 
threaten human existence and the world that we posses. This 
developments constitute the results of science where infact is not netral 
and free value that mould its basic foundations; the isolation of 
knowledge from social thinkings, moral and ethic thinking and seeking 
this knowledge only for the sake of material and secular control upon 
human and nature. Relience of scientific knowledge based on 
observation and theory as well as confirmation about what's true and 
what's possible are fully "objective", no relation with human values and 
social problem are naive and as well as dangerous. It is not the case that 
it is not depend on values, but precisely science is shaped by values and 
consist of social and cultural themes that dominant in west civilization.9 
As said before that the man is as centre of focus because all of his 
activities in the world is reflected in the behaviour of social, culture, 
politics, economic, law, government, Science and Technology, 
architecture, education and so on and it create what's namely as 
civilization. 
By mean of that, it is visible the relationship among man and 
values system like law sytem and the other system for building 
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civilization. In other word, law system also forms, a tool or instrument 
for creating civilization by the reason of even law is capable as like a 
tool for social engineering as stated by Mans Kelsen in his concept 
regarding to double aspect of law. 
The point like above can be strengtened it we try to understand 
about process of development. In others meaning development is a 
process of social transformation, that is to transform human from one 
condition to the better condition, human being is individual creature as 
well as social creature. By such cause, society transformation is 
involved the change quality of their individual life in whole aspect, 
whether spritual aspect or cultural aspect as well the change of the 
quality of their social life. 
Generally, society transformation through development is to be 
strived for rehabiliting human dignity in all dimention. In spiritual 
level, the improving of human dignity is materialized into more and 
more bright and clear of spritual life while in cultural level that is 
spiritual enlightment where to be expressed to the noble of values order 
that capable to direct individual behaviour in society. At the end in 
structural level the values or idealism is capable to analyze concretly 
and put in the order the system, such as physical technology of 
environment economy, social and politics. 
Structural transformation however is focussed at engineering of 
system and order within physical technology environment, economic, 
69 
social and politics, while on other side it is to inhibit human behaviour 
that has destructive character to himelf, to others, and to nature and 
subsequently it is to give chance to maximalise the growth of capacity 
and human role. To secure authority and operate the sytem and order 
well, it is required a law system which legally will institutionalise and 
formalize the system and environment order. 
On the firmament like that, law system is a set of mechanism and 
arrangement that preserve, spurt and control the development of 
various life aspects at structural order including aspect of technology 
development. Besides that, the essential function of law is to secure 
certainty and stability where this thing also constitutes the goal of law. 
When it to be connected to economic matter, it means that the basic 
function of law in economic development is to secure stability and 
certainty of economic field. 
Law and economics, indeed, that's contitutes as one of two sub system 
of wider social life. Economic sub system is aimed to use power 
resources where it is nature sources or human resources efficiently for 
persistence and rehabilitating the quality of life society. 
Interrelationship between nature sources with man is for creating 
the necessities. This necessities more and more frequently face with 
s< ireity due to the world limitedness and growing of man and society. 
Dialectical relation between necessity and scarcity or limitedness create 
attitude, principle and economic action. In effort to fullfil his needs, 
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every one is going to do economic action; this is an action based on 
principle of rationality but such rationality made decision can not be 
done fully as we want to. His society environment is the obstacle he 
might be faced. 
If everyone do economic action just based on principles of 
rationality without care of the others need, so it might be emerge 
conflict or dispute that will lead to disorder condition. 
To prevent dispute that might be take place, it is necessary to build a 
mechanism or pattern interaction among members of society, in order 
that utilization of economic resources in maximum does not lead to 
disorder. 
From this matter emerges the necessity of arrangement of holding 
economic activity in society, subsequently a requirement about law for 
managing economic life floats to the surfice. 
According to Sibernetic theory of Talcott Parson, economic sub 
system is to be disciplined by sub system that is enriched with norms 
namely cultural sub system and social sub system. In this matter, such 
norms not only have function to make discipline economic activity 
itself. It is meant that the attendence of law system (regulation) 
constitutes absolute requirement to make economic activity going on 
well. 
Economic life is assumpt there are has been exist in social order. And 
in that social order, economic activity is put into operation. 
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Economic sub system is not capable to design regulations that can bind 
behavior of its supporters because if it happen, that means it is 
contradictory with the division of primary function in society. Primary 
function of economic sub system is to do adaptation to environment, 
while primary function of law regulation is make social sub system is 
exist. Social sub system give legitimation to actions that have been done 
in economic sub system. 
Law influence economic life in form of giving norms that manage 
economic action. Economic life needs regulations for restraining human 
action in order that optimation of holding society prosperous can be 
achieved as order with out make disorders came to the surface. 
Possibility about conflict might take place between law and economic 
constitute of interaction problem between law and economic generally. 
But, exactly from dialectical conflict between law and economic, it 
can be said as interaction pattern like influence of economic 
consideration into law life. 
Law support member of society to do economic activity such as 
productivity, creativity and inovativity as a consequences of there are 
a law protection that secure beneficial results of activities. In turn, this 
thing will push ahead market growing and spur economic development. 
Law in shape of instrument to interprate the goal of development into 
form of norms for that than implemented. More amd more effective the 
law can be utilized for managing human behavior, so make the 
72 
development more success. Economic development is not only need law 
development law itself. Development of law according to Michael 
Hager in "Development for the Developing Nation" is a law system that 
sensitive toward the development; surround whole of substantive law 
as well law institutionals and skill of law scholars who aware and active 
to support development process. 
That's law system involve all actions and all activities that strenghten 
law infra structure namely institutionals law, profession of law, law 
institutional education and the entire of something regarding to dispute 
settlement and the problems which concern with development. 
Observe, it is many relations between law and the others system 
such as politic, economic, social, culture etc. So, it can be considered 
that the efforts in development of law field become more important 
because it link to nation building and nation existence. 
As said before the order as form of the first and the target of all 
regulation (law). So the order that is needed should be constitutes of 
main requirement for the existence of human society order. 
Era of development, actually, it's changing era, it is not just enough to 
physical change only, but it also should be a change of human attitude 
in society. To face the development era, the change of physics and 
attitude can not be avoid, the need of law which is not just has function 
to preserve certainty and order only, but also law must be has function 
like a tool or a manager or medium of development in meaning as 
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distributor of activity direction toward the needed reformation or 
development. 
To play his role, law is strenghtened by sanction system. Sanction 
system that adhere at this law system is able to make this law system 
to be having an authoritative bearing. Sanction system is also very close 
to the matters of human status, human values, human resources, human 
rights, the other aspects of life. Sanction system is also related firmly 
to justice. Justice matter in sanction system contat to what is needed in 
preceding case, which is aimed to what namely as proper sentence. 
The failure toward to or to create this proper sentence will make filling 
of injustice came to the surface whether for individual or for society, 
where as the existence of punishment can not be avoided in society 
although it is recognized that punishment is form of intrument of last 
defence. Due to stated reason that law included its punishment system 
is able to be used like a tool for social engineering, so it constitutes a 
system of endeavor that capable to mobilize man toward a behavior in 
accordance with the hope of society. 
On the facts like above, obviously that the existence of 
punishment can not be avoided or nullified in society. Special 
discussion regarding to the importance of punishment existence from 
criminal law, criminology and victimology will be discussed in others 
pages of this chapter. 
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2. THEORIES OF PUNISHMENT 
Law constitutes integral part of lifehood. When man is isolated 
from the others, than it will not be in contact or in touch. 
Law manage and dominate man in lifehood. As consequences therefore 
law order has as a starting point on respecting and protecting human. 
Actually this protection and respect are nothing else than reflection of 
one side of his necessities. In respect to the man, it is obtained the 
general requirements for validity of regulation of life where it is to be 
provided for human. 
Law, infact is emerge to make a problem out, when violation of law 
norm, conflict, evil or unlaw are happened. It all of something going on 
order, smoth without conflict or violation, than no one rise question 
about law. 
Generally, characteristic of man is like to seek his win. When his 
necessities is disturbed, he tend to blame others; he will ask who's 
wrong, who's violator, who has right, what base of regulation and 
what'sthe sanction? 
Conflicts of human necessities or conflict of human interest constitute 
raison 'd' etre of the law including sanction. 
Law norm has substance normative reality (what should be done); das 
sollen, it is not content natural reality or concrete incident; das sein. 
To make the concrete (das sein) incident become as law affair or law 
incident, it need das sollen. 
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So, between das soil en and das sein have connection. Usually, the 
sanction was considered as different conspituously between law norm 
with the other social norms. Sanction upon violation of law norm can be 
forced and can be implemented to violator. Obedience on law norm is 
not only based on sanction that has characteristic "force", but also 
caused of being pushed by morality reason and faith reason. 
Sanction will be imposed if violation of law norm happen. So, sanction 
is only as form of result and not form of real characteristic of law. 
The ruler can give and force sanction when violation of law norm have 
been occured, because law enforcement is in authority monopoly. 
The ruler has power to force sanction upon violator. 
Law exist due to legally authority. The legal authority makes law. Law 
and his sanction is to manage and attempt the order and limit the move 
space of individual. Law with his function is not possible to implement 
with out authority. Law and sanction are authority. The authority that 
organize order. Law regulation and sanction constitute two things that 
should be closed because the existence of law regulation lied on 
sanction or punishment that is begun from traditional form up to 
modern form. 
Nowadays some of major questions which are engaging the 
attention of penologist are whether the traditional form of punishment 
should remain the exclusive or primary weapon in restraining criminal 
behavior or should be suplemented even replaced, by a much more 
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flexible or diversified combination of measures of treatment of a 
reformative, curative and protective nature, if so to which classes of 
offender should their new measure be applicable, and how should their 
choise in particular cases be determined? 
And finally, how could the re integration of offenders in to society be 
placed so as to efface the penal stigma and to cut off of its source.10 
History of punishment evolution noted the form and characteristic of 
punishment from dead penalty, torturement, banishment and became 
replaced caused by influence of time and place, or caused by nature 
factor, social structure factor and government political factor. 
Prison constitutes evolusion and modification from exile, banishment, 
transformation, deportation which was caused by influence of nature 
and social structural factor. 
Nowadays, many countries in the world are arranging a shorts of 
reformation about punishment including prisonisat,on. 
At the beginning, this thing is occured at European countries and 
America that although with different observation of background but 
have same principle, that is the reformation of punishment that can be 
able to prevent and substract crime in the future and than that 
reformation movement is followed by countries in the other continent. 
Firstly, in England, reformation of punishment used approach methods 
like community treatment, how after, by the other countries this thing 
had been followed conditionally with some adjustment such as in 
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America with term of correction, in Singapore and Japan with 
rehabilitation, in Thailand with rehabilitation and treatment and in 
Indonesia with correctional institution. In criminology seminar in 
1969, it have been formulated difinition about treatment of offenders, 
term of treatment in penologist technique meaning is good treatment 
or treatment which is aimed toward rehabilitation while the offenders 
are law breakers or more clearly the law breaker in investigation level 
(dependent) and law breaker had been convicted by judge. 
Definition of prisoner is the one who had been convicted and lose his 
freedom as well being undergo his punishment in certain environment 
and restricted by kinds of suffering that he want to be evoided. 
Discussion about prevention of crime and rehabilitation of 
prisoner as a part of congress program that had been done by U.N.O. 
brought big influence to countries member either national or regional. 
Punishment policy in penology continously grow and develop 
and still remain considered that it is not an independent knowledge and 
even deem that penology as a young knowledge and by that as a branch 
of criminology. 
The effect of doctrine of punishment reformation that growing 
continuously today and the factors connecting to implementation of 
prisonment with correctional institution system cause reasoning 
stimulation from results of research for finding perfect definition is 
increase. // . ; > - ~ - - ; * ^ A V 
/ , > ' ;v 
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Punishing the offenders is a primary function of all civil status. The 
drama of wrong doing and its retribution has indeed been an unending 
fascination for human mind. Infact it has been the theme of much of the 
world greatest literature since ages. However, during the last two 
hundred years, the practice of punishment and public opinion 
concerning it have been profoundly modified due to the rapidly 
changing social values and sentiment of the people. The causial 
problem today is whether a criminal is to be regarded by society as a 
nuisance to be abated or an enemy to be crushed or a patient to be 
treated or a refractory child to be disciplined? or should he be 
regarded as none of these things, but simple be punished to show to 
oihers that anti social conduct does not finally pay. It is in this 
perspective that the problem of crime, criminal and punishment is 
engaging the attention of criminology and penologist all around the 
world. 
The theories of punishment therefore contain generally policies 
regarding handling of crime and criminal. The four general accepted 
theories are detterence, retribution, in capasitation or prevention and 
reformation or rehabilitation. It must be stated that these policies are 
not mutually exclusive. Each of them, however, play in important role 
in dealing with potential offenders. 
According to Rupert Cross in punishment, prison and public, page 113-
119; development of punishment theory lied on base utility theory in 
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order to be useful and retributive theory. Center of focuss of utilitarian 
theory strived to efforts of crime prevention for the next time that 
consist of three part, those are prevention, detterence (individual, 
general and long term detterence) and reform, yet center of focuss of 
retribution theory was aimed to obligation to fulfil repayment from 
what have been done by criminal and there are three parts namely 
"vindication, fairness and proportionality". 
The Dutch writers, generally between Vos and Van Bammelen divided 
the base of punishment become three theories, those are absolute 
theory, relative theory and combination theory. 
Forms of variation of such punishment theories was composed from 
several literatures of criminal law writers in western countries that have 
been developed for seeking answer of difficulties which is emerged by 
sharp critic about base of punishment. 
Critics concerning to the base of punishment involve relation among 
punishment implementation and the goal as well the results which is 
found from punishment application. 
The point of view of punishment like aboved emerge from 
scholars that their activities root from one science discipline family in 
scope of criminology, sociology and penology that had debated 
punished from his own knowledge. The assistence of criminology, 
sociology and penology that support toward to criminal law 
modernisation in effort to come out from shakles of difficulty is for 
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seeking satisfaction are basic to depend or to sustain punishment 
sanction. Basically the reasons for sustaining that punishment sanction 
revolve at three main goal, those are to protect public demand, to 
prevent as well to restrain crime and to rehabilitate offenders. To punish 
crimes is a recognized function of civilized states for centuries. But 
during the last two hundred years, both the practice of punishment and 
public opinion concerning it have been propoundly modified. The 
pertinent questions today is what should be the society attitude 
towards a criminal. Should he be regarded as a nuisance to be abated 
or a patient to be treated or a refractory child to be disciplined. Or, 
should he be regarded as none of these things, but simply an example 
through which it can be demonstrated to others that anti-social conduct 
does not pay? Thus the penologist today are concern with the problem 
as to what and should punishment be directed. 
Since punishment involves pamor deprivation which people want to 
be avoided, its intentional in position by the state requires justification. 
Reitered like state above that the difficulties of punishment can 
not be avoided by the view of that punishment i an evitable adjunct of 
a sytem of criminal law. If criminal law is defined where punishment 
is included, main question that we meet is whether the society should 
has a system of mandatory rules which is enforced by penalties. 
Relatively, small association of like minded people may be able to 
operate with rules which is not backed by sanction and a choice by the 
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larger society against authorizing legal punishment is at least 
theoritically possible. In the broader society also, threatened 
punishment arenot always inflicted on person who has questionably 
commited crimes. 
If actual punishment never or very rarely follow threatened 
punishment, the threat would lose its significance. Thus punishment in 
some cases is a practical necessity for any system in which threats of 
punishment are to be taken seriously, and to that extent, the justification 
is inseparable from the justification of threats of punishment. 
Though opinion may differ as regards punishment of offenders 
varying from age old traditionalism to recent modernism, roughly 
speaking four types of views can be distinctly found to prevail the 
modern penologist have termed them as theories of punishment. 
Deterrent Theory 
The earlier modes of punishment were by and large deterrent in 
nature. The deterrent presupposes infliction of severe penalties on 
offenders with a view to deter them for committing crime. It is the 
fulfillment of one's vengeance that underlies every criminal act. The 
deterrent theory also seek to create some kind of fear in the mind of 
others by providing adequate penalty and exemplary punishment to 
offenders which keep them way from criminality. Thus a rigour of 
I jnal discipline act as a sufficient warning to the offenders, as also 
others. Therefore deterrence is udoubtedly one of the effective policies 
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which almost every penal system accept despite the fact that it 
invariably fails in its practical application. Deterrence as measure of 
punishment particularly fails in case of hundred criminal because the 
severity of punishment hardly has any effet on them. It also fail to deter 
ordinary criminals because many crimes are committed in a spure of 
moment without any prior motive or design. The futility of deterrent 
punishment is evinced from the fact that quite a large number of 
hardenet criminal return to prison rather than a free life in society. 
Thus the object under lying deterrent punishment is unquestionably 
defeated. This view finds support from the fact that when capital 
punishment was being publicity awarded by hanging the person to dead 
in public places many people commited crimes of pick pocketing, 
theft, assault or even murder in those men packed gatherings despite 
the ghastly scene. 
In earlier time crime was attributed to the influence of "evil 
spirit" or "free will" of the offender. So the society prepared severe and 
deterrent punishment for the offender for his act voluntary perversity 
which was believed to be challange to God or religion. The punishment 
was to be a terror to evil doers and an aweful warning to all others who 
might be tempted to imitate them. 
Retributive theory 
While deterrent theory considered punishment as a means of 
attaining social security, the retributive theory treated it as an end itself. 
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It is essentially based on retributive justice which suggest the evil 
should be return for evil without any regard to consequences. The 
supporter of this view did not treat punishment as an instrument for 
securing public welfare. The theory therefore underlined the idea of 
vengeance or revenge. Thus the pain to be inflicted on the offender by 
way of punishment was to out weight the pleasure derived by him from 
the crime. In other words, retributive theory suggested that punishment 
i i an expression of societies disapproabation for offender's criminal 
act. 
The theory of retribution is based on view that punishment is a particular 
application of the general principle of justice, that man should be given 
their due. Punishment serve to express and to satisfy the rightous 
indignation with which a healthy mind community regards 
transgression. As such, it is some times an end in itself. It must be stated 
that the theory of retribution has its origin in the crude animal instinct 
of individual or group to retalize when hurt. The modern view, however, 
does not favour this view because it is neither wise nor good and it is 
generally condemned as vindictive approach to the offender. 
The retributive theory is closely connectd with the nation of expiration 
which mean blotting out the guilt by suffering an approapriate 
punishment. It is this consideration which underlies the mathematical 
equation of crime, namely, guilt plus punishment is equal to innocence. 
Although most penologists refuse to subcribe to the contention that 
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criminal should be punished with a view to making then pay their dues, 
yet the practical utility of explanatory theory can not be holly discarded. 
IMO sooner an inmate completes his term of sentence his guilt is deemed 
to have been washed off and he is regulated a position as if he had 
committed no wrong. 
Preventive Theory 
The preventive philosophy of punishment is based on the 
proposition, not to avenge crime but to prevent it. It presupposes that 
need for punishment of crime arise simply out of social necessities. In 
punishing a criminal, the community protect itself against anti social 
act which endanger social order in general or person or property of its 
members. 
Thus the real object of the penal law is to make the threat generally 
know rather than putting it occasionally into execution. 
In England utilitarian supported preventive theory because of its 
humarizing influence on criminal law. They asserted that it is the 
certainity of law and not its severity which had a real effect of 
offenders. 
As a off shoot of preventive view crime and criminals. The development 
of prison institution gained momentum. The preventive theory seek to 
prevent the recurrence of crime by in capacitating the offenders. It 
suggests that prisonization is the best mode of crime prevention as it 
seek to eliminate the offenders from society thus disabling them from 
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repeating crime. The supporters of preventive philosophy recognize 
imprisonment as the best mode of punishment because it serve as an 
effective deterrent as also a useful preventive measure. It pre suppose 
some kind of physical restrain on the offenders. According to the 
supporters of this theory murderers are hanged not merely to deter 
others from meeting similar end but to eliminate such dreadful offenders 
from the society. 
Reformative Theory 
As the time passed, the development in the field of criminal 
science brought about a radical change in criminological thinking. 
There was a fresh approach to the problem of crime and criminals. 
Individualized treatment became the cardinal principle for reformation 
of offender. This view found expression in the reformative theory of 
punishment. 
As against the deterrent, retributive and preventive justice, the 
reformative approach to punishment seek to bring about a change in the 
attitude of the ofenders so as to rehabilitate him as a law abiding 
member of society. Thus punishment is used as a measure to reclaim the 
offender and not to torture or harass him. The reformative theory 
condemns all kinds of corporal punishment. The major emphasis of the 
reformist movement is rehabilitation of inmates in peno correctional 
institutions so that they are transformed into good citizens. These 
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correctional institution have either maximum or minimum security 
arrangements. The reformist advocate humanly treatment of inmates 
inside the prison institutions. It also suggests that the prisoners should 
be properly trained to adjust themself to the free life in society after 
their release from the institution. The agencies such as the parole and 
probation are recommended as the best measure to attain this purpose. 
The reformative view suggests that punishment is only justiable 
if it looks to the future and not to the past. Thus the supporters of this 
view justify prisonization not solely for the purpose of isolating 
criminals and eliminating them from society but to bring about a change 
in their mental outlook through effective measure of reformation during 
the term of their sentence. The modern penologists reaffirm thick faith 
in reformative justice but they strongly feel that it should not be 
stretched too far. The reformative methods have proved useful in cases 
of juvenile delinquents and the first offenders sex psychopaths also 
seem to respond favourably to the individualized treatment model of 
punishment. Hardened criminal, however, do not respond favourably to 
the reformist ideology. 
Many penologist have denounced the 'rehabilitative ideal' or the 
'reformist ideology' underlying individualized treatment model because 
in practice they are more pumitive, unjust and inhumane than retribution 
or deterrence. 
It is a known fact that punishment always carries with it a stigma was 
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much as it fetters the normal liberty of individual. It has become an 
integral part of law enforcement for securing social control. Punishment 
is inevitable for residivists who are habitual breakers. The tendency 
among residivists to repeat crime is due to their inability to conform to 
the accepted norms of society. Investigations reveal that it is the mental 
depravity of the offenders which make them deliquent and therefore a 
system of clinical treatment seems in evitable for the correction of such 
offenders. However, for this purpose there is a need for 
comparrmentalisation of offenders on the basis of age, sex, gravity of 
offence and mental condition. This object is achieved by scientific 
classification of criminal into different catagories, such as the first 
offenders, habitual offenders, residivist, juvenile, deliquents, insane 
criminal and sex offenders. Thus punishment should be a sort of social 
surgery since criminal is essentially product of conflict between the 
interests of society. 
But, since the early seventhieth years, the punishment theory namely 
medical model that included individual treatment where emphasize to 
reformative theory and individual rehabilitation have been doubted. 
This theory attached as many because it is considered not effective and 
make offenders like subject of arbitrer treatment from programs of 
intensive rehabilitationas well as cause sentence disparity sharply. The 
cost also is very expensive and have been considered it can not adjust 
with developing of time in program of criminal prevention and criminal 
justice. 
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Punishment theory is claimed for paying attention of justice and 
integrity about justice model in where punishment is hoped 
proportionalistic with the quality of criminal act and the degree of 
dependent guilty as well as about damage risk from criminal act. With 
that, it can be said that the public have begun to turn to classical view 
about punishment dispite it can not said fully like that because they 
combine it with prevention of violator or dependent. 
Actually this theory have moved and mentioned as Neo classical view. 
Only the term of retribution should be avoided and considered it have 
been implied with the other goal. 
From side of approaches to justification, there are only two kinds those 
are retributive and utilitarian where in further development they was 
added with mixed theory. 
Retributive justification, as simple, provide a philosophical account 
corresponding to these feelings, some one who has violated the rights 
of others should be penalized and punishment restore the moral order 
that has been broken by the original wrongful act. This theory was much 
influenced by Immanual Kant. In Kant's view the society is not just has 
right to punish one who has done criminal act, but also consider it is 
a duty of society. And punishment that will be given should balance 
with act like be in idea of "an eye for an eye", a tooth for a tooth. Taken 
as claiming an intimate connection between moral guilt and justified 
legal punishment, the retribution theory raise troubling question about 
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the proper purpose of state and about any human attempt to equate 
reward and punishment to moral deserts. The dispute of classical school 
and new classical have been started since Beccaria who has pioneered 
classical school that condemn cruel and brutal punishment and 
advocated equalized treatment for all criminals for similar offenders. 
He said that the guilty of criminal is not independent, but also many-
things are involved like family background and environment where it 
should be included in consideration in time to determine guilt and time 
to punish. This means the stressing put on the act (crime) better than 
to criminal. He (Beccaria) also pose question about authority of court 
and said that the function to define punishment for different offences 
must be confined by the legislator and law makers. 
The central theme of penal policy was advocated by adherents of 
classical school, it was equality of punishment for similar offences. 
Cesare Beccaria had written his paper "Dei delittie e delle pene". The 
content of the paper among others said that actually, giving punishment 
also can be defended "with assumption" that it can help to pervent 
crime. 
The Beccarias point of view of constitutes reformation of punishment 
in meaning punitive punishment school where it had been said that 
punishment goal is as deterrent doctrine. 
In other side new classical school critisize equal punishment based on 
reason that it will not cause to be good for offenders like minors, 
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idiots, mentally depraved or those commiting crime under extenuating 
circumstances. Stressing of attention by Neo Classical school is that 
punishment should be given in different degree and must be connected 
with mental condition and intention of the criminal. This also means 
that stressing of attention is changed by from "crime" to "criminal". 
Contribution that had been given by this school in penology is the 
stressing focus on necessity of individual punishment. This, finally 
lead to classification of offenders in different category according to the 
genesis of their criminality. Among several names of modern penologist 
are Raflaele Gorofalo and Enrico Ferry. Gorofallo suggested that for 
insane criminals should be treated leniently. In his view reformatory 
theory of punishment had only a limited utility in cases of young or first 
hardenet criminals, he also rejected deterrent punishment since it failed 
to determine the exact quantum of punishment for a given offence under 
varying social circumstances. He, however agreed with Beccaria that 
retention of punishment is necessary for recognition of individual 
rights and social co-existence. 
Raflaele Gorofalo, Cesare Lombroso and Enrico Ferry have contributed 
new knowledge about criminal antrophology in Italy. 
Cesare Lombroso's lesson was well known with his research about 
etiology of crime. 
Enrico Ferry is also Italian penologist who supported positive views of 
criminology, he emphasises that punishment is needed to protect society 
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because crime always be in society. In his opinion punishment was a 
social deterrent. Since the society has to defend himself against 
aggressors, it has a right to punish the offenders. 
From various theories of punishment with the lack and the superiority, 
however, no single theory whether deterrent, preventive, retributive or 
reformative can help of eliminating crimes and criminals from society. 
It is only through an effective combination of two or more of these 
theories that an ideal penal programme can be done to combat crimes. 
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3. OPINION BASED ON CRIMINAL LAW 
Talking about criminal law generally is much more stressing on 
dogmatic matters or criminal law where discussion about penal sanction 
that has characteristic to strengthen criminal law is mite. 
Untill about fifties, the punishment matter in criminal law are rare 
fcund attention. 
Up till now, more discussed in criminal law are the things according to 
basic principles of criminal law where it is involved about criminal act 
and criminal responsibility. 
Bias attention due to still of the lack of attention to this penal and 
punishment matter might bring cause that the target and purpose of all 
criminal law will not be reached. 
Proportionally, determining of penal is devided into three definitions 
in meanings of to define penal sanction stelsel by regulation maker, 
applying of punishment concretely by judge and implement the penal 
by authority official. 
Nowadays many countries in the world make efforts about punishment 
reformation especially penal prison. On the beginning, it was occured 
in Europe countries and America although with deterrent background 
and review, but actually it has similar principle that is by doing penal 
reformation, so, in the next day, crime revolution will be decreased in 
quality and quantity and then, the reformation movement is followed 
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by countries in others continent like Indonesia, states of Malaysia, 
Thailand, Singapore etc. 
The central focuss of analyzation of penal reformation has different 
observation cause by consideration of multi aspect which influence 
each others reciprocally. That's material of consideration is meant 
surrounds of reason aspect and goal aspect that make strong the need on 
punishment namely human aspect and others aspect, like social, 
economic aspect which constitute implication of penal application and 
medium aspect which is needed in penal implementation. The problem 
about sanction and punishment connecting to penal as well as penal 
application itself is not only related to criminal law procedure, but also 
criminal law implementation. 
At the same time, criminal justice system itself constitutes unique 
system because it is differ with others soial systems, the difference laid 
on his awareness for producting all of things that "unwelfare" where in 
big scale is used to reach the goal of the "welfare". All of things have 
character as unwelfare, can be in the forms of freedom ex-propriation, 
stigmatisation, property expropriation, giving physical pain, even some 
times expropriation of life etc, while the things that have character like 
"welfare" such as restraining, pressing and or prevention of crime, 
rehabilitation of offenders and social welfare. 
Criminal justice system has multi functional dimention in side of 
function as society medium for detaining and control crime on certain 
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level (crime containment system). On the other side, criminal justice 
system also has function as secondary prevention, that is to try to 
substract criminality in residivists circle and some one who has 
intention to commit crime, by detection process, sentensing, and 
punishment implementation. 
Although punishment has became a crusial feature of every legal 
system, th widespread of dis agreement is overcame by moral principles 
that can justify its imposition. On fundamental question may arise is 
why (and whether) the social institution of punishment is warranted 
and a second question concerns to the necessary conditions for 
punishment in particular cases. While third question connecting to the 
degree of severity that appropriate for particular offences and offenders. 
The debates about punishment are important in their own right but they 
also raise more general problems about the proper standards for 
evaluating social practices. Parts of the civil law authorize punitive 
consequence but in advanced legal system, legal punishment is linked 
to the criminal law. The law which consists of prohibition of anti social 
behaviour is backed by serious sanctions. Not every criminal law 
offence always should be followed by sanction. Alternatives disposition 
areoftenly possible, but a set ofmandatries rules that did not provide 
for punishing of violators would not be part of the criminal law. The 
meaning and possible justification of legal punishment are therefore 
very closely related to the meaning and possible justification of the 
criminal law. 
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Theoretically, every penal which is imposed to an offender should or 
based on atlest on individual conditions of matters that connecting to 
criminal act as well as relating to the offender. Sometimes in practical 
that thing may be occured in difference until occasionally what is called 
as "consistency of sentencing" can not always be achieved. 
Nevertheless in every sentencing act should be achieved at least 
"a consistency" in approach to sentensing. This is very important to be 
paid attention, think of failure in creating this consistency will make 
feeling of in justice float to the surface, because an offender may 
derive the penal more heavy than others and vise versa. 
Likewise, public opinion about the equality before the law principle 
will be flawed when fluctuation in sentencing is occured. In sentensing 
act, it should be delibrated various factors in order to achieve what is 
called "proper sentence". Proper sentence is related firmly to the 
conditions and environment, that surround offenders including about 
criminal act that have been done, essence of accusation, level of 
criminal act gravity, aggravating factors, criminal defences etc. 
Sentensing act is also related to principles of punishment with his 
direction from its sources, constitution, jurisprudence or from others 
tendentions like international resolution etc, added with consideration 
about level of sentensing generally or specially that had been imposed 
by same court or the other court. 
In rational system of penal law, a close connection will exist between 
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accepted punishment and both the boundaries of the substantive 
criminal law and the procedure. 
Between two systems, that are substantive criminal law and criminal 
procedure are determined what is called as criminals guilt where in 
Greek it is called Mens Rea. 
Criminal justice system in his essence constitutes a process of law 
enforcement. By that cause, it is firmly connected to criminal law itself, 
either substantive criminal law including punishment matter or criminal 
law procedure, because criminal law itself basically constitutes 
enforcement of criminal law "in abstrat to" that will be created into law 
enforcement "in concreto". If criminal justice system that has duty to 
enforce criminal law do not handle seriously, it will cause that not only 
the goal of criminal law can not be achieved, but also this criminal 
justice will become as one of criminogenic factor. 
In his growth, attention that had been given to the criminal justice 
system is large enough. Criminal justice system is however, not seen 
only as a tool for prevent crime but also as "problem" itself, similar 
with crime itself. It can be seen from several indicators like increasing 
of crime continously where it indicates that criminal justice system is 
not effective and it constitutes as a evident of failure or as a disability 
of such criminal justice system. 
Other relation, we can see by connect it to criminal law policy that also 
constitues integral part of national development policy. 
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Legislative policy or legislation policy can functionally refers to a 
part of planning and mechanism of crime prevention, even it can be 
started as first step. Broudly outline, planning or policy of crime 
pevention that poured into legislation embrace; 
a. planning or policy about whether forbidden act will be handled 
because it seen danger and harm. 
b. planning or policy about what sanction that can be imposed to 
offender either punishment or treatment and application system. 
c. planning/policy about the procedure or mechanism system of 
criminal justice in framework of criminal law enforcement. 
Based on that planning or policy we can refer that the policy about 
sanction system also form, important part of crime prevention policy. 
And remember legislation policy constitutes first step of crime 
prevention policy, so it is proper, if legislative policy is also form of 
part of criminal policy. 
If, it is referred widely, criminal law policy is an integral part of 
national development broad line policy. 
About link between development policy and crime, it have been 
iterated in United Nation congress about prevention of crime and the 
treatment of offenders. In one of U.N. congress report at Vlth in 1980 
in Venezuela, it was stated as follow.11 
" the correlation between development and increasing 
criminality could not be accepted as a principle development was 
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not criminogenic perse, but could be came such if it was rationally 
planned, disregarded culture and moral values and did not include 
integrated social defence strategies." 
Similar statement also seen in U.N. congress report at Vllth of 1985 in 
Milan that amongs others things stated;12 
"Development is not criminogenic per se, especially where its fruit's 
are equitably distributed among all the peoples, thus contributing to the 
improvement over all social conditions; however, unbalanced or in 
adequately planned development contributes to increases of 
criminality." 
To refer to the statement above it means development policy in law 
field included criminal law policy and its punishment, might become 
criminogenic factor if it is not rationally planned, it also will creates 
unbalanced, disregarded of cultural and moral values as a consequence 
it does not constitute integrated social defence strategies. 
So, if the condition of legislation is not good, it could be as one of 
criminogenic factor. The existence of relationship between increasing 
crime and the unrational of criminal law policy is shown in condition of 
penal code itself. One of disorder aspect of punishment regulation be in 
penal code, that is, the sanction that availabled for different offence 
where sometimes without a base or reason rationally. If the policy about 
punishment that have been poured into penal code is not well planned, 
it also could cause the emergence of what namely "disparity of 
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sentencing". Sentencing disparity, in this view is meant like imposing 
of different penal on offenders in similar offences and to offenders in 
different offences. 
Cause by this conspituous sentencing disparity according to Edward M. 
Kennedy in "Toward a new system of criminal sentencing; it will lead 
to the situation as follow : 
a. it could reveal the growth or develop the feeling sarcastic from 
society on the exist sanction system. 
b. it will fail crime prevention. 
c. it will support activity of increasing crime and 
d. it block rehabilitation activities on offenders. 
Various efforts have been done to over come this problem, such as in 
form of special minimum regulation, inclusion of sentencing guidline, 
sentencing control pass through appeal court, coordination and 
discussion forjudges institutionally, integrated education system for 
one who up holds the law, and pass through the commutation of 
sentence in form of remission giving policy and release with 
requirement (parolle). 
Yet, more important is the necessary of comprehend fully on 
proportionally principle in sentencing this is proportionally among the 
interest of public, state, offender and victim. 
From what stated above, it is tangible the relation of unrational of 
punishment regulation with the present of sentencing disparity and the 
increase of crime activities. 
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Sentencing disparity have taken place conspituosly and finding sharp 
attention nowadays where it apparently can not be released from system 
formulation of sanction in the present regulation. 
In other word, regulation could be as source of the occured of sentencing 
disparity indirectly. And this problem however it may cause the 
emergence of apathetic attitude, sarcasm and unsatisfaction on society 
by take the law into their own hand or make direct reaction upon 
offender and law enforcement agency. 
Than regulation as indirectly source of the occured this sentencing 
disparity also can be said as indirectly source of the emerge of other 
offences, in other words it could become as criminogenic factor. 
Whereas we know that operationally, criminal law regulation including 
his sanction system has stratgic position on criminal justice system, 
because it gives definition about what behaviors (acts) are as a crime, 
give direction to government for removing crime and punish offender, 
giving limitation about sanction that can be applied for every crime. 
At this point, criminal law legislation creates "legislated 
environment" that manage all procedure and customs and manners that 
should be obeyed in various level of criminal justice sytem. 
Legislation policy about kinds of punishment/sanction also may be 
referred as criminogenic factor, in that connection to prison sanction 
(imprisonment). As known nowadays prison sanction is undergoing 
crisis era due to imprisonment is considered as a kind of dislike santion. 
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Much of sharp critics was directed to this kind of sanction (prison) 
whether it is seen from his effectivity or be seen from the others 
negative effects. Critics and sharp attention toward this inprisonment 
are not only proposed by scholar individually, but also by nation society 
in the world pass through the several international congress. 
In one of U.N. congress report Vth in 1975 about the prevention of 
crime and the treatment of offeners stated that there are crisis of truth 
about prison effectivity and the tendention to disregard the ability of 
institutional prisonism in support to prevent crime. It is occured in 
many countries. Instead it is also clarified that prisonism mechanism 
has condusive influence for merging crime and in certain things it is 
really creates criminal career. It means that prison sanction might be 
also as criminogenic factor. 
As a network, criminal justice system operate criminal law as a main 
goal, in this view it can be in forms of material criminal law, formal 
crimnal law and sanction law. 
There are some principles that should be used in operation of criminal 
law subsquent to individual which should feel to be guaranteed that the 
criminal justice sytem mechanism will not touch them without the 
reason of written law that present previously (legality principle) besides 
base on regulation distinctly. 
Criminal law procedure as regulation for implementing criminal law 
recognize what namely utility principle and it can be interpreted as the 
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interest of the legal order. Based on this, prosecution derive his 
legitimation. Expediency principle can be negative when the stressing 
put on form of commutation of legality principle and, it can be positive 
when the stressing directed to obligation of prosecution besides some 
exception. 
Such matter that pertaining to criminal justice system are also 
connecting to kinds of criminal act in different category and kinds of 
criminal act in the same category. This is also deals with the selecting 
of types of sanction or treatments than can be inflicted to the offenders. 
* • 
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4. OPINION BASED ON CRIMINOLOGY 
Criminal law including punishment matter is concerned with the 
behavior of societal members. Although a person may be prosecuted on 
criminal charge if he or she conspires with others to violate a criminal 
statute, the person is not legally guilty of wrong doing if he or she 
simply comtemplates committing a crime. For held legally accountable 
for a criminal offence, a person must be shown to have acted otherwise. 
Given the onerous consequences that could follow from commiting an 
illegal act or an criminal act, the question arises as to why people break 
the law. Except for these, probably few cases in which the law is 
violated out of ignorance or accident, what causes individuals to 
commit crime? 
What are the factors or condition that some how motivate, comple, 
draw or lead people into illegal activity? And than the next question is 
what sanction or what treatment will be given properly to them who 
have commited crime? 
The questions above, indeed, not easy to answer. And actually, this 
study is not intend to answer that question especially, but it will 
discribe globally of how the relation or relevantion and the significance 
of punishment conception with criminology and its developed theories. 
The view of the criminology as one of the branch of criminal law 
science is connecting to study of crime and criminal behavior, where it 
has a purpose to discover the causes of criminality and effective 
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measures to reduce crime. This is also related to treatment, custody, 
prevention and control of crimes. In other word, criminal policies are 
implemented through the agency of criminal law. 
Distinctively, that criminology, penology, victimology and criminal law 
are interrelated and one can not really has function without the others. 
The formulation of criminal policy essentially depends on crime 
causations and there factors are correlated to with its implementation 
which is achieved through the medium criminal law. 
The significance of criminology and or criminal science (including 
penology and criminal law) is basically on the facts and our 
apprehension of world situation today, it is dealing with the persistence 
of life. Crime statistic hardly present a true picture of accumulating 
crimes. Majority of crimes go to undetected and the other majority go 
to unreported or unregistered. 
The world, today, is grappling against a massive crime waves and 
apparently, difficult to change. 
This condition which was aggravated with the situation where the 
conventional penal treatment have fallen into disuse. The problem of 
crime causation that to be main discussion in criminology always shape 
of interesting problem, either before criminology undergone growing 
and develop nor after that. 
"For many-many years there was a consensus amongst most 
criminologists that one of the major causes of crime was impoverished 
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social conditions. Anti-social conditions led to anti-social behaviour. 
The dominant paradigm was positivism or more precisely - social 
democratic positivism. Namely, that crime or other forms of anti social 
behaviour can be greatly reduced by political interventions which seek 
to improve social conditions. In that sense there is no difference 
between people like Bonger, Sutherland or Mannheim.13 
Furthermore; 
"But in the sixties and seventies this paradigm come under pressure, 
especially in Europe and America. There, the slum were demolished, 
education standard increased, and social welfare spendings increased, 
infact the highest affluence in t he history of humanity seem to be 
achieved, but also the crime rate increased. In Britain - to take a 
neutral example - in the year is 1951 by 64% whilst the number number 
of crimes, known to the police rose by the double of that : 72%. In 
America they had the same experience over that period. In Holland, as 
many other European countries this experience came also, only half a 
decade later."14 
To refer how the growing of crime c ausation from time to time, we can 
refer to the development of crime causation theories and from the 
growing of criminology school. Because the devleopment of theories 
constitutes the reflection of unsatisfaction and disabiling of the prior 
theory. 
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A. Pre-CIassical School 
In seventhieth and eightieth centuries generally, Europe was 
dominated by absolute king authority. State activities and social 
activities also was indicated with domination of religion especially 
orthodox cristian. 
Their concept about what is crime and its problems were returned to 
king and his authority. 
In Rome period was known crime namely crimina extra ordinaria, 
that's meaning is crime that is not mentioned in legislation. Among 
crimina extra ordinaria, there were crimina stellionatus that very well 
known. Crimina stellionatus was mean as evil or bad act. In crimina 
stelliontus did not determine or make certain about what behavior or 
act which is considered as bad or crime. At the time where ancient Rome 
law was accepted in western Europe countries at medieval century, so 
the definition about the crimina extra ordinaria was approved too by the 
authority kings, so that arbitralily law practices according to willing 
and the need of the king itself was emerge. 
In this period, no efforts to prove really about causes of crime. Theories 
of criminology was determined base on what they consider as 
stipulation from God. They said that crime and criminals as an evidence 
of the fact that the individual was possesed by devil, or demon and the 
cure of it which was the testimony of the effetiveness of the spirit of 
God. 
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In political field appeared the names like Hobbes and John Locke. 
Hobbes suggested that the fear of punishment at the hands of monarch 
was a sufficient deterrent for the members of early society to keep them 
away from sinful acts which were synonymous to crime. 
Montesquieu in his book Tesprit Des lois" (1748) and Rousseau with 
"Dus contract social" (1762) where those books constitute a mirror of 
thinking that emerge as a reaction of absolute king authority. In "Dus 
contract social", firstly found idea about principle of legality. This 
legality principle, for the first time was poured in form of constitution 
in article 8 of "Declaration des droits del' homme et du citoyen (1789), 
this is a first constitution which is formed in the year of the broken of 
french revolution. 
The pre classical thinking however was withered away with the lapse 
of time and developing of knowledge. 
B. The Classical School 
This school was pioneered by Cesare Bonesane, Machese de 
Beccaria.This school appears in medieval of 18th century. Even before 
a science of criminology is evolved, a school of thought had developed 
which, it is not directly responsible for contemporary arguments, 
atleast it will paved the way of modern criminological thinking to 
analyze the causes of crime. 
The followers of this school have opinion that the human being is 
basically a rational animal possessing a will that enables to choose 
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courses of action freely. Criminal conduct must, therefore, be the result 
of delibrate, rational decision to break the law. Since the human beings 
were also believed to posses the disire to achieve pleasure and avoid 
pain, this delibrate choise must represent a calculated move to gain that 
goal - crime, in other words foke follows that to deter a person from 
criminal ways, he must administer pain of an appropriate amount and 
kind to counter balance the pleasure which is derived from crime. 
This classical school was not advocating something new because the 
application of pain to offenders was the practice already. As a result, , 
advocates of this school attempt to develop pain scales or "hedonistic 
calculi" of punishment, that identified the appropriate amount of pain 
to be dealt out for specific types of crime. 
From several view of classical school , there are some points as the 
main tenets of this school as below : 
(i) Man's emergence from the ziziz involved is the application of his 
reason as a responsible iindividual. 
(ii) It is the act of an individual and not his intent which forms the 
basis for dtermining criminality in him, in other words, 
criminologists are concerned with the "act" of the criminal 
rather than his "intent". They could never conceive that there 
could be some thing like crime causation. 
(iii) The classical writes accepted punishment as a principle method 
of infliction of pain, humiliation and disagree to create "fear" in 
mind to control his behavior. 
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(iv) The profounders of this school, however, considered prevention 
of crime more important than the punishment itself. They 
therefore stressed on the need for a criminal code in France, 
Germany and Italy to systematize punishment for forbiddened 
acts. Thus the real contribution of classical school of 
criminology lies in the fact that it underlined the need for a well 
defined system of criminal justice. 
(v) The advocates of classical school supported the right of the state 
to punish offender in the interest of public security. Relying on 
the hedonistic principle of pain and pleasure, they pointed out 
that individualization was to be the basis of punishment. This is 
in other words meant that punishment was to be awarded keeping 
in view the pleasure derived by the criminal from the crimes and 
the pain caused by the victim from it. They, however, pleaded for 
equalization of justice which meant equal punishment for same 
offence. 
(vi) The exponents of classical school further believed that the 
criminal law primarily rests on positive sanction. They were 
against the use of arbitrary powers of judge. In their opinion the 
judges should limit their verdicts strictly within the confines of 
law. They also abhored torturous punishment."15 
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C. Neo Classical School 
Neo classical school modified Beccaria's thinking through France 
Penal Code in 1819. 
The free will theory from classical school did not live long. 
This school suggested different treatment to offenders like minors, 
insane or incompetend, idiot. To the offenders like this, should be given 
treatment lienently due to their disability to distinguish about right and 
wrong. 
Tendention to distinguish offenders that has relation with mental 
depravity as shape of progress of criminology theories development. 
According to this school, prevention of crime done by law 
implementation that more effective t hrough criminal justice system 
including punishment system. However, new classical school also had 
been participated to the developing theories of criminology. 
"The above discussion make it clear that main contribution of the neo 
classical school of criminology lies in the fact that it came out with 
certain consessions in the "free will" theory of classical school and 
suggested that an individual might commit criminal act due to certain 
extenuating circumstances which should be duly taken into 
consideration at the time of awarding punishment. Thus besides the 
criminal act as such, the personality of the criminal as whole, namely, 
his motives, previous life story and general character, etc. should not be 
lost sight of in assessing his guilt. It may be noted that the origin of jury 
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system in criminal jurisprudence is essentially an outcome of reaction 
of neo classical approach toward the treatment of offenders."16 
D. Positive School 
Positive school pioneered by Cesare Lombroso (1876-1909) that 
can be considered as scientific early thinking about crime causation. 
Besides Lombroso, there are Enrico Ferry, Raffaele Garofalo also as 
main exponents of positive school of criminology. This school was 
convinced that majority of human behaviour determined by some factors 
and the others majority are in the form of reflection of world 
characteristic as socio-cultural where human live. 
Positive school opposed classical school and neo classical school 
opinion where seen that human being has free will and always rational 
and hedonistic. Through scientific study about crime phenomenon as a 
social phenomenon this school attempted to find cause and effect 
relationship by analyzing criminal behavior. This analyse done by 
learning physic characteristic. 
If classical school be of a certain opinion that punishment constitutes 
way to control crime on the contrary positive school has opinion that 
control of crime can not be done by pronouncement of sanction only, 
but should be done by solving the cause previously. 
"The greatest contribution of positive school to the development of 
criminal science lies in the fact that the attention of criminologist was 
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drawn for the first time towards to the individual, that is, the personality 
of criminal rather than his act (crime) or punishment. This certaintly 
paved away for the modern penologists to formulte a criminal policy 
embodying the principle of individualization as a method and 
reformation. Thus posiitivists introduced the methhodology and logic 
of natural science in the field of criminology.1? 
Clinical School of Criminology 
This school also still catagorized as a part of positive school. 
Talking about this school is did not much to be done by the reason of 
the cost for the realization this treatment is considered very expensive, 
this school is also not popular like the others schools. 
This school emphasis on emotional aspect of human nature. 
"Prof. Gillin therefore remarks that theory of modern clinical school on 
the side of criminogenesis presupposes offender as a product of his 
biological inheritance. Conditioned in his development by experience 
of life to which he has been exposed from infancy upto the time of the 
commission of crime. Thus clinical school takes into account variety of 
factors, it further suggest that the criminal who do not respond 
favourably to correctional methods must be punished with imprison-
ment or transportation for life while those who are merely victims of 
social conditions should be subjected to correctional methods such as 
probation, parole, reformatories, open air camp etc."18 
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And the most popular treatment in this school is individual treatment. 
As Prof. Dr. Steven De Batselier said as follow; 
The word 'treatment' is being used more and more for the totality of 
sociological, penal, educative, medical and psychological measures 
being used to integrate the deliquent in social life and to prevent 
residivism. Much discussion is also given to the relevancy of this word 
'treatment', because it implies that the deliquent is classified as being 
sick, with chiefly pathological descriptions applied to him. In this way, 
any social responsibility would be lifted from him, while it is often 
precisely this that he want to affirm, by his deliquent behavior, in face 
of the community."19 
Furthermore he continued; "much more important is to make the 
'treatment' more individual, as has already been done in the meting out 
of punishment, making them more individual. This points to the 
importance of individual therapy, as it also respects the individual's 
personality, in case remodelling the delinquent and favoring his 
readaptation to social life."20 
As said above this theory besides very costly, due to the program of 
individualisation it is also considered like spoil offenders. 
Sociological School of Criminology 
Sociological school of criminology refer that much factors such 
as, economy, religion, cultural, political, ideologic, density of 
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population, mobility, employment situation etc are as big influential to 
create crimes. Actually, this school is included a part of positive school. 
Sutherland is a famous name of sociological school. With 'differential 
association' approach, Sutherland give comprehension of that criminal 
law enforcement (police, courts and correction) included environment 
factor that need pay attention in crime causation. 
The next development is, the entrance thinking of Sellin (culture 
conflict), Merton (Anomic), Cohen (deliquent subculture), Matza 
(deliquency and drift) etc. According to this school, to offenders should 
be given treatment through persuasive method rather than traditional 
punitive methods, because, they state that crime is a product of a great 
variety of factors which can not be reduced into general propositions 
(multiple factor theory). So, no specific theory of criminal behavior 
ever possible, because crime is happened caused by combination of 
some factors or environment.This theory was opposed by Cohen. 
Cohen said that, that is wrong, to locate "causes" of crime in the 
"factors", because the latter can readily be eliminted without changing 
the social environment. 
E. Critical School 
Critical school of criminology consider that, it is not important 
whether human being has free will or not like followed by classical 
school, or whether human being tied by biological factor (physic), or 
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social that provide the basis and embody the world where human being 
live. 
This school was started with the entrance of interactions perspective 
like Howard S. Becker with "Labeling approach to crime and than 
expand to "sociology of conflict" approach by Richard Quinney (1970), 
William J. Chambliss & Robert B. Seidman (1971). Two approach used 
bv this school like mentioned aboved that are : 
(a), interactionist approach learn about how the process of giving 
"lable" of crime and criminal by society. In interactions approach 
firstly attempted to understand the meaning of act (behavior) of 
offender itself. The efforts of the offender to protect himself with 
"self image as not a criminal" (non criminal self image) oftenly 
are defeated by the pressure of environment (law enforcement 
agency, society members) in order that he will accept himself as 
a criminal (criminal a image). This pressure among others is 
mirrored in process that he should passed through since arrested 
until sentencing. This process is oftenly felt as "humiliate his 
dignity", because tht is, felt like "the ceremony of status 
degradation". 
Interactionist approach also try to discribe the emergence 
of "secondary devience", that is a condition where the offender 
will place himself around a "devient identity" as a reaction of 
presses or tension like aboved and after that, he might become a 
"residivist". 
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Oftenly mentioned that this approach is to complete the 
approach of positives school (as far as this postives school 
attempt to discribe about" primary devience). The interactionist 
approach try to understand the meaning of crime event for law 
enforcement agency (criminal justice personnel), for common 
society, for a certain groups in that society. The derived 
comprehensions will make us possible to explain the social 
reaction. On the event of crime, social reaction can be moulded 
and given by legal institutions (criminal justice institution), or 
given by certain groups in society. In relation with social reaction 
by certain groups in society toward special events, than became 
important is the quality of authority which is possessed by 
groups itself. The authority quality among other things make the 
group are possible to influence the formulation of crime and the 
implementation of law enforcement. This is like criminalisation 
process. This thing provide the basis of thinking of conflict 
approach that consitutes a part of critical approach. 
And the second approach of critical school is : 
(b). conflict approach that refer the aspect of power in crime 
formulation. Conflict approach considers that they are who 
posses the greater power could easy to determine the behavior 
that opposite with their interest as behavior that need to be 
threatened by sanction. They are also will be able to influence 
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the implementation of criminal law enforcement. It means, crime 
causation in wider meaning be in society itself. 
So they conclude that crime prevention is not done through 
effective law enforcement (classical school) and also not by 
finishing or netralizing the cause which is found by scientific 
research (positivist school). But criticals school has opinion that 
prevention of crime can be done through democratic society by 
reducing the abnormal cause conflict and discrimination process 
of those are who lack of power. 
They also emphasize to more human approach to primary 
offenders by reducing "labeling process" that create self essence" 
crisis and secondary devience. 
Quinney's Book "the social quality of crime (1970) and Chambliss 
&Seidman in "law, order and power" much talked about criminalisation 
process and it constitutes base of thinking of critical school. 
Refer to development of the exist school in criminology we can consider 
that crime causations are complicated, and its developing is 
continuously followed the development of society, science and 
technology. 
No matter what the base that came out for constructing the theories, in 
order to reduce and prevent crime. It can not eliminate the exist 
elements of punishment conception. The reality like aboved is 
sufficient to give us discription about the significance of criminal law 
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and his sanction system as a medium for preventing and reducing 
crime. Although with environment and the other factors as reason of 
crime causation, but it not enough to use such reason as a base for 
eliminating punishment system from society. Only, that there is big 
question that is which punishment system is a good and needed. 
The system of law including criminal law with its punishment 
system consists of some sub systems in one unity system that surround 
many aspects of human life beside others sub system like economic, 
politic, culture, education etc. every system has interrelationship with 
others, it means, if the law system including criminal law system does 
not work well, so, it might influence the other system. 
And from the theories of the existing school, finally, we understand 
that every school has the lack and superiority of each others.It also 
indicate that how complicated the problem is. In other words, no school 
is more eminent and more corrects than others. 
In encyclopaedia crime and justice, it was said; 
"The major theoritical controversies in criminology have concerned 
the hegemony of one or another parent discipline and, within discipline 
the relative importance of different perspectives, such as strain versus 
control. Much of what has been happening since the mid-1900 may be 
characterized as "normal science" elaborating arrd carrying to 
completion earlier work, both theoritically and empirically (Harris and 
Hill). Sutherland broad principle of differential association (Sutherland 
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and Cressey) has been modified by several scholars, based on learning 
theories developed in psychology (see, for example, Albert Bandura). 
Sutherlan's principle, as well as Robert Merton's Seminal idea in 
"social structure and anomie" was also extended by Albert Cohen and 
by Richard Cloward and Lloyd Ohlin, among others. Social control 
theory, brought back into prominance by Albert Reis(l 951), has been 
elaborated by Hirschi and others. Labeling theory and symblic 
interactionist thought have undergone transformation as well". 
Pi of. Duncan Chappell in his article "some comparetive observations 
on the causes and prevention of crime" presented in seminar on 
criminology, Semarang Indonesia, Oct. 1988, said ; that "Debate and 
discussion about the causes of crime and explanation of the variations 
found among nations in rates of reported crime, it is filled with 
conroversy and uncertanity. There is substantial disagreement among 
criminologist about these basic issue - disagreement which is often 
based on ideological grounds. For example amarxist interpretation of 
causes of crime differs markedly from a capatalist interpretation. 
Disciplinary perspective also tend to influence theories of crime 
causation. Psychiatrists, for instance, are more likely to favour 
explanations of criminal behavior based upon individual pathology 
while sociologists tend to see crime as a product of a range of factors 
present in the social environment. 
"Controversies over the relative importance of one or another 
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perpective often result from addressing different levels of explanation. 
The problem has been posed in a number of ways. Alex Inkeles 
suggests that sociologists have ignored personality in the equation 
involving social structure, culture and behaviour; they need to add 
consideration of group process (short). Harold fines stone maintains 
that the "dichotomization of theoretical approach" between social 
organisation and struture, on the one hand and social psychology on the 
other, requires "transitive concept" that might help bridge these levels 
of explanation."21 
"explanation of the differences found in the rates of reported crime 
among nation also vary but specific cultural factors appear to play a 
significance role in determining whether or not a particular country 
has a high or law rate of crime. Examples will be given from a number 
countries, including the United States, Japan, Saudi Arabia and 
Australia.22 
Refer to development of the theories of criminology it is visible the 
relevantion and the signficance of punishment system, in its relation 
with other system and moreover we know that crime is develop 
followed by changing era. 
We also, of course, can refer that the economic growth, the developing 
of science and technology are not capable to prevent the increase of 
crime in quality or in quality. 
"The rise of crime in afluent societies was not bound up on political 
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systems. Not only in USA, one of reachest and most afluent societies, 
crime rose enourmously. Also in the Soviet Union crime persisted 
after the achievement and establishment of the socialism. There exists 
- to a certain level - full empoyment with a reasonable standard of living 
but also there the rising crime rate is a problem.23 
Based on the facts like aboved, it indicates about the significance 
of punishment on the one hand and the failure of the existing 
punishment system on the other hand. The failure of scholars in finding 
the appropriate theories that can be used as a back to prevent and reduce 
crime have also confessed by Prof. Sahetapy, an Indonesia 
criminologist like he stated as below : 
"Various theories about crime causation have been proposed by various 
scholars from multi-disciplines. But , till now, it is remain, no one 
theory which could answer satisfactorily all questions and challenge 
totally, neither theoretically nor empirically, that are of whether about 
the concept of thinking, theory, research methodology or its substance. 
Moreover, the theories which is considered as progressive and radical 
as well as and firstly has been estimated could answer all problem and 
present challenge, such as theories of modern criminology and critic, or 
radical like marxist criminology theory where by its supporters was 
boasted it is as if the best theory, it appears, not capable to give 
satisfaction answer, (vide inter alia, inciardi 1980, Hall Williams 1982, 
Migel wulher 1987, Peter Auggleton 1987, Rene Van Swaaningen 
1988).24 
122 
But more important, although, it seem that whatever the conditions and 
situation that be in or environment, human may not be in prustation, he 
should always to has endeavor to create a better condition and how to 
solve the problem and that's endeavor will be supported by sense of 
curiosity that have existed on an human itself. 
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5. OPIONION BASED ON VICTIMOLOGY 
Victimology as study of the relationship between victim and 
offender in all it's aspects was founded in the late 1940. But in facts, 
discussion about victim of crime has been legally neglected. 
The term of crime victim has been known since the existence of crime 
and offender (criminal). Generally it can be stated that, no crime 
without victim, and no victim without offender. 
The relationship between victim and offenders constitutes two but one 
although there are certain offence that may be happened of what have 
known in criminology literature as "victimless crime", because victim 
and offender are one or oneness (victim is offender, offender is victim). 
It is for instance like narcotic criminal act, gambling, although actually, 
there are no victim directly, but due to his act, his society (environment) 
his family also might feel damage, directly or indirectly. The 
development of attention about victim, actually, had been started since 
medieval century. The attention about the victim of crime constitutes 
birth embryo of a new branch of knowledge that known with 
"victimology. In medieval century, when "primitive law" is still valid 
within nations society in the world, there had been determined the 
existence of personal refaration like compensation of loss that had been 
done by offender or his family to victim as a result of his act. 
In era before the present of the form of government and political 
institution where still based on tribal organisation, than, the forms of 
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punishment as blood revenge or compensation constitute a normal thing 
that happend every day. In priode of "Government" like stated above, 
all endeavor of social prevention was still in individual hand, and 
relation between offender and victim remain in how to survive. The 
basis of consideration to take revenge at that time, much more to 
depend power that possesed behind social status and to prevent crime 
in the future. After that there are happended the development about 
expropriation of responsibility by tribes on the each act of the tribe 
members. Revenge among members of tribe was not exist and changed 
with revenge of inter tribes. This condition, however, as form of 
beginning of the emerge of collective responsibility in tribe society 
life. 
Parallel with the development of victimology in the end of 19th century 
and in the first of 28th century, so therefore the development of criminal 
law begin undergoing the change. 
The intended change are, at the first, the behalfs of victim considered 
as protected sufficient by giving sanction to the offender, but than, 
there are begin to be developed thinking about urgention of about the 
existension of the other forms of punishment besides insitutionalized 
punishment like compensation for victim. 
Apart from technical problem about who are which has obligation 
to give compensation to the victim of crime, one exact thing from the 
development like aboved is that, it have been occured about friction of 
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attention and main issue in criminal law development today. The 
intended of attention friction and issue is that criminal law do not only 
to be focussed toward offender and his criminal act, but also focuss the 
attention to on consequences that might emerge as a result of intended 
criminal act. How the importance of consequence of a criminal act that 
happened in society, it will be proved by determinated victim problem 
as a one of research standard index about crime development as that 
had been done by Sellin and Wolfgang (1971). 
How importance knowledge about this victim of crime has been 
clarified by Szabo (1982) that stated among others; 
"we can therefore say, that thanks to victimological perspective, 
criminology has become a science not only of the authors of crime,the 
norms and how to detrmine the crime, but also the victim, the third 
element indispensable and indissociable from the criminological 
theoretical approach.25 
What the meant of the victim of crime? 
Prof. Sahetapy (1986) gave definition as below ; 
"a victim is might be an actual person, a legal person, who has suffered 
harm, damage, injury or any kind or form of loss, either physically or 
mentally not only from a legal view point, but also from sociological, 
economical, political or cultural perspective. 
Cohen (1985) gave the other definition, because he more stressess the 
defintion of victim to "the innocent victim", that is; someone who his 
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pain and suffering have been neglected by the state, while it spends 
immense resources to hunt down and punish the offender who is 
responsible for that pain and suffering. 
t 
From text draft of United Nation Declaration on the protection 
and assistance of crime victims (1983) is obtained the definition as 
follows; "Crime victim is some one who suffers loss, whether from in 
jury, derivation of property, social disadvantage or emosional trauma as 
the result of an act, for which he or she was not resoomble, which has 
been prescribed in a criminal code or penal statute. 
That declaration is also added with definition of: 
"Crime victim which are as well as, family of victim and they are who 
accept the same result due to prevent crime, give aid to victim or 
personal criminal justice. 
While in resolution adopted by the general assembly, 1985 about basic 
principle of justice for victims of crime and abuse of power mentioned 
that; victim of crime means person who, individually or collectively 
have suffered harm including physical or mental injury, emotional 
suffering, economic loss or substantial impairment of their fundamental 
rights, through acts or ommi si on that are in violation of criminal laws 
operative within member states, including those laws prescribing 
criminal abuse of power. And furthermore it was mentioned; 
"the provisions contained here in shall be applicable to all,without 
distinction of any kind, such as race,colour, sex, age, language, 
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religion, nationality, political or other opinion, cultural beliefs or 
practices, property, birth or family status, ethnic or social origin and 
disability. 
While, what the meant of victim of abuse of power as follow : 
"Victim" means person who, individually or collectively, have suffered 
harm, including physical or mental injury, emotional suffering, 
economic loss or substantial impairement of their fundamental rights, 
through acts or ommission that do not yet constitute violations of 
national criminal laws but of internationally recognize norms relating 
to human rights." 
From several definitions about victim we can consider that it have been 
happened the extention of the definition of victim where it also indicates 
the occurence extention about the definition of "offender". 
The facts also indicate that conditions and situation of crime world 
become more and more serious. 
This facts lead to the condition where the existing punishment system 
today must be reanalyzed. The fats like above also indicate how the 
immense harm and loss will go to us if this situation remain in it's 
persistence. By the extention of offenders definition we can consider 
about powerless victim and the powerful offenders. 
On the discussion about prevention of crime in Vllth U.N. 
Congress in Milan, 1985. Among other, it is remembered about new 
dimention of criminality in the context of development like the present 
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of industry and business activitys that disturb equilibrium of ecology 
like pollution of environment, cleaning unchangeable natural 
resources. Killing a kind of rare animals and damaging of sea life. 
Commerce of unhealthy products and so on. Sandra Walklare (1989) 
has stated some reasons for giving more attentions about activities of 
business corporation; the first is that such activities do not morality 
figure in our everyday conception of victim of crime. They are even 
less likely than children to appear in such images. Secondly, they are 
activities which can not be covered by the survey method and have 
therefore to some extent been neglected within the wider interest in 
victim of crime. Thirdly and this is related to an explanation of the first 
two reason), this victimizing behavior which for the most part goes on 
behind our backs. Common sense knowledge is much more likely to tell 
us that victims of corporate activity are victim of disasters or accidents 
rather than victim of criminal activity. So, if our attention was focussed 
solely on what common sense tell us we would be in danger of 
neglecting these activities. 
Likewise the victimization of children she (Sanra Walkhare) said among 
others; 
The victimization of children, more commonly referred to as child 
abuse, is an all to common issue which recieves media attention, 
particularly when the statutory services fail in their duty to protect a 
child from such abuse. That abuse, whilst difficult to measure and 
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monitor, is a much more widespread phenomenon than perhaps we 
would care to believe. The reaction to the situation in Cleveland in 1987 
is perhaps an reluctance to accept the view that child abuse is a much 
more common experience than official statistics portray. 
Much is made of the fact that how firm the relation between victim and 
offender when it departs from the situation about "powerless" versus 
"powerful". In other words more and more power less the victim to be, 
it will be more and more "powerful" the offender to be and it lead to the 
victimisation situation closely. 
This thing will give us comprehension where to the "powerful" 
offenders must be given special treatment or special sanction as a 
protection of human rights widerly. From some typology of crime that 
have been composed by scientists we can see that the meaning of 
"powerless" victim in victimisation process is not only rooted from 
physic or psychologist condition but also caused by the conditions of 
social, economic, politic or cultural. These are some typology that had 
been made such as; typology from Schafer (1977); 
1. Unrelated victims 
2. Provocative victims 
3. Precipitative victims 
4. Biologically weak victims 
5. socially weak victims 
6. Self Victimizing victims 
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7. Political victims. 
Typology from Mendel Sohn : 
1. The completely innocent victim or ideal victim. 
2. the victim with minor guilt and the victim due to his ignorance 
3. the victim as guilty as the offender and the voluntary victim. 
4. the victim more guilty than the offender, "the provoker victim", 
the "imprudent victim". 
5. the most guilty victim and the victim who is guilty alone. 
6. the "stimulating victim" and the "imaginary victim". 
On the contrary, it is also visible that many victim have important role 
to create victim precipitation in victimization process such as from 
some types of victim in Mendelsohn typology. 
While Hentig had composed thirteen catagories of victim. 
1. The young 
2. The female 
3. The old 
4. The mentally defective 
5. Immigrants 
6. Minorities 
7. Dull normals 
8. The depressed 
9. The acquisitive 
10. The wanton 
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11. The lone some and heart broken 
12. Tormentors 
13. The blocked, exempted and fighting. 
and many others typologist that had been made by scholars to make 
easy our acquiantanceship about victimology and victimisation process. 
The relationship of criminal law (punishment) and victimology (victim 
typology) and victim precipitation in victimization process might give 
us comprehension and understanding about "victim position" in 
enforcement of criminal justice system and offenders setencing process. 
It is firmly tied with determining and approving of guilt element and 
giving sanction. 
Crime with the importance role of victim may should be given special 
consideration in sentencing process. From this comprehension also 
need consideration about the necessary or unnecessary of giving 
compensation to victim or his family. If there is no attention to victim, 
it conduces what is called as "an essential part of criminal law policy 
desicisons" in form of society participation toward the crime prevention 
will become dwindle and it also make. "Insecurity" sence float to the 
surface and more worst it can support personal initiative for taking 
revenge either personally or in form of "vigilance group". 
But on the other side, on the contrry that attention or giving too much 
rights to victim of crime based on procedural rights model like "partie 
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civile Model" in France and nebenklage in Germany, also contain 
danger. The involvement of victim actively in sentencing process 
might create sense of revenge for offender and it will support 
precipitation of "secondary victimization". 

CHAPTER - /// 
PUNISHMENT CONCEPTION IN ISLAMIC 
CRIMINAL LAW SYSTEM 
1. HISTORICAL BACKGROUND OF ISLAMIC 
CRIMINAL LAW 
Arab Social condition in pre islamic period at glance 
To have knowledge of socio cultural tradition of Arab society in the 
Islamic period it is incessary to analyse emerging and developing of 
islamic history further wore. With out knowing situations and condition 
of Arab society in pre islamic period, is not easy to seek comparision 
before and after acceptance and fully comprehension of Islam (Deen) of 
Arab society. 
Infact, historical development of Arab society is in separable from history 
of islamic development. The Arab is a nation guided and brought up by 
islam, in contrary the Arab supported and spreaded the teaching of islam 
as divine religion. Historically, it is tangible that resurgence and 
developing of Arab become a big, powerful, an integrated nation for it 
reliance and loyality to islam. 
Massive civilization developed and spreaded in the middle east of costal 
area and it's surrounding, in Egypt, Syria, Greece thousand years ago, it's 
developing sources always have been coming from religion. Although the 
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religion or faithf system varied. The sources of all civilizations have 
strong impact in creating world history route. In such social environment 
where the civilization backed up by religion sources, God has sent down 
messengers who have brought religion as what we know now."l 
It is peculiar for a nation which have no subjective conditions to bear the 
task of a great history be able to do it, Because however, subjective 
conditions remain necessary, dispite objective conditions at that time 
gave advantage to the presence of islam as a logical rational modest 
religion. 
It is plansible that every nation having possitve and negative aspects. 
Environment and nature condition where the nation lives, obvioursly have 
big influence towards character building, tradition, socio-economic 
characteristic etc. 
Concerning with the problem as stated above, positive aspect, which 
present in Arab society, have certain contribution in islamic development 
as well as development of integrity, power and granduer that still present 
in the nation and carried on to it's granduer time, constitute unslightly 
factor for its role in weakening and destroying the glorious achievements 
that have been reached, it is one of several causes, why a small and 
powerless nation become big, united and powerful. But at the end, loosing 
the strength, and broken in to pieces while facing outside challenges. 
Arab peninsula which less than 2500 km in length and proximately 
2000 km in width is abroad region, consist of desert and fertile soil. But 
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the widest part of it is desert in compare to its fertile region. 
Geographically Arab peninsula is a unique land of many destinative 
features peculiar to itself. It is apart of Asia but separated from mainland 
of Asia and stand apart as subcontinent by its self. It stand at the cross 
roads of three continents, Asia, Europe, Africa and has distinction of 
being the centre of the world. 
The land comprises mountain, plateous, desert, low land, steppe land, 
dreary waste land and oasis. Arabia is one of the hottest and driest regions 
in the world. 
The dreary wastes of desert with out shade and shelter are scorched by the 
direct and intense rays of the sun. The heat further intensified by the hot 
winds that blow accross the country. There are some rainfall in costal 
areas, but in the interior of the country the rainfall is scanty. There may be 
no rain for several years at a stretch, but then the rain may buest as a 
violent strom. 
Inhabitants of Arab in did not maintain a permanent residence at one place. 
They always moved nomadically. They mi grade frequents from form land 
to meadow and vice versa, and it is an inportance feature in chronological 
development of this region. 
Almost five sixth of Arab peninsula comprehend deserts, it is a region in 
the midle cast where no any alien force in pre-islamic period put a finger 
on it. Neither one of two superpower nations Roman (Bysantine) empire 
nor Persian empire that square off and be up against each other, interested 
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in this peninsula, despite the fact that both empires have embedded their 
power since long time in it surrending areas. Eastern regions, from Arab 
peninsula upto Iraq teritory now, surrendered under authority of Persian 
empire. While northern and northwest regions included Syria, Lebanon, 
Palestine, Jordan and North Africa all surrendered under authority of 
Roman empire. 
There are possibilities for both gaints empires for having no interest to 
conquer peninsula and abandon Arab as inhibitants who, some live nomadic 
life, some having clad administration or tribe government. First 
possibilities, this region-from economic point of view no profit. Second, 
from military interests point of view, it is hard and hazardous region for 
troops to hold out. Water shortage and less available of substances were 
the main cause that most feared by Roman and Persian nation while they 
were accustomed to live comfortably in fertile region. Both possibilities 
as stated above with addition of other matters caused reluctance of Roman 
and Persian to annex Arab peninsula. The matter is that the Arab society in 
that time possessed identifying features and characteristic that were 
scarcely found in other nations. Some of the features are primitive, harsh 
and cruel, free, hospitality toward guest, allegiance and loyality to the 
customes and tribe traditions, bravery, materialist, narrow minded, 
unsensational but very sensitive when their dignity, repute and freedom 
get touched. Those characteristic features reflexted in their habit of 
buring their doughter alive and killing their own son if they were 
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considered having cowardness character. The sons who have cowardness 
character are sought as doughters and considered in capable to defend the 
dignity, esteem and reputation of family and tribe. 
Slave trading at that time was one of economic activities of the Arab. The 
slaves were treated rudely and brutally. They were not entitled to their 
rights as human being so did the woman, who was considered only as lust 
satisfying agent of man. They have no right at all and no social standing, 
one man can marry woman as much as he liked and divorce them any time 
he liked. The eldest matured son was a legal heir to his further wives 
except his natural mother. 
Fazlur Rahman in his book "Conception of Islamic Modern Society" 
discribes morality concept of Arab society such as loyalty, extravagance, 
bravery, patience, sincer, respect of self esteem, but it is pity that neither 
they have noble moral instinct nor ethjc norm ideas with its principles. By 
that cause their expression about above matters are corrupted and flawed. 
Following description given by fazlur rahman, truely represent the picture 
of characteristic features of Arab society in pre islamic period. Good 
deeds as benevolent services of pagan society in pure loyalty based on 
materialistic consideration which have no loftier concpt about every thing 
at all. It is implanted in nepotism and blood relation. And by that cause, it 
can stimulate Arab paganist to sacrifice their life and soul and motivate 
them to do some horrified things in this view, no matter, the cause is 
morally good or bad, right or wrong. 
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Extravagance 
It is more demonstratively of self superiority show off than sincere 
good deeds. By the other world, in paganist people such features motivated 
by arrogance and proud spirit and it is not self consiousness of moral 
virtuous at all, thus concept of Arab praganist is not pure generosity but 
ignorance extravagancy. 
Bravery 
The militray courage is in great demand for nepotist people as it is 
a vital device to protect the perpetuity of the tribe and should be 
implemented with out regard less of who it might be and ethie 
consideration at all, as animal lust, instinct and as unavoidable and 
uncontrolable biological demand that used for attacking and destroying 
other tribe enemy. Indeed, their teaching conspitously suggest the bravery 
of Arab people as long as not only to hit and attacking enemy with out any 
dount, but also fertilize attitude where he must to have initiative to kill and 
ambush. Thus the bravery for Arab is the only other name of vicious acts 
and savage practices. 
Patience 
Condition and difficulties of life conditions with scarce of sources, 
disasters, starvation, haunted civil clash had made them accustomed to be 
patience and survived, dealing with hard life in drairy desert of Arabia, it 
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constitutes of most vital part of bravey in contact with crudity of savage 
war in the zone and others. Thus patience is not moral good deeds in 
reality, but it come to be actual demand related to existence of life and as 
efforts to keep survived. 
Sincerity 
Quality of sincerity, bravery courage that revived by life of desert 
create respect for honesty and sincerity as prime features and characters. 
Further more, sincerity is a benevolence services confess by mankind in 
all history whether primitive or civilized as an expression style of 
respected man thus, the paganist Arab who values the sincerity or the 
honesty, consider it as prime good deeds. 
Dignity 
Paganist Arab have deep instinct toward dignity but the full concept 
of it evolute in the mid of nepotism, philosophy. It is implanted firmly in 
celebration of the good deeds that have been done by their ancestor who 
create the benevolence criteria to be the foundation for all tribes, to 
glorify the dignity of tribes that in reality also taken as source for 
individual dignity and self esteem of tribe members. Thus, the dignity of 
tribe is the dignity of it's members and the highest benevolence of 
individual is to implant and keep strong desire and hold, enhence tribe 
dignity without discrimination and at the end bequeath it to next 
generation , by consideration that, no biggest sacrifice and suffering 
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more than doing it. This odd dignity instinct that strongly build the spirit 
of arrogance and solid vanity among paganist Arab, the spirit who make 
them think that surrender to the power of man or even submission to the 
God, considered as unrespected, undignity and unequal to their dignities. 
And such vulgar dignity instinct that also fertilize a spirit of despicable 
revenge as inchalson called it as a great thirstiness where nothing can 
satisfy it but blood, crazy about to be respected where is may be classified 
as insanity. This blind self respecting instinct is also responsible for 
massive murdering of women where in pre islamic period considered also 
as property possession and nothing else. Such irrational dignity instinct is 
also responsible for the presence of aristocratic feodalistic society 
where the dignity only as property of discendants of noble and exalted 
people or the aristocratic family and not as property of those who born 
among "lower class" families; those who were have-nots or heroic people 
and slave of all kinds. Cause by that reason, pre islamic period in history 
of Arab generally called as jahiliyah period. 
This can be discribe as follow ; 
Each tent made a family; a group of families made a clan and a group of 
clans made a tribe. Each tribe was a world by it self, it had it's own code 
of honour, its own concept of law and order. All activities were conceived 
within the frame work of the tribe. Loyality to the tribe, courage to fight 
with others to vindicate the honour of the tribe, the glorification of one's 
own tribes absolute equality for all with in the tribe and protection of 
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those who sought refuge with the tribe were rated as the main virtures."2 
Furthermore; 
"Tribal loyalities led to inter tribal rivalries and hostilities, disputes 
among tribe arose over cattle, pastures, spring of water, horse racing and 
other trivial matters. Once the dispute began and some persons from 
either side become the victim of such disputes, a chain reaction was set 
up and vendetta become one of the strongest religio social obligation"3 
In belief, they follow polytheism. Each tribe have their own ideologym 
they worship a lot of Gods and they have a lot of idols. Beside worshiping 
idols, the Arab warshiped the sun, the moon the star, they also deem that 
such roch, trees and other natural object as holy things. 
It is well known that, the skill of Arab society in compossing poetry, that 
made as a means to mock and teased each other. Indeed their poetries have 
the essence of art with beautiful set of words and high literally values. But 
the tribal fanatism, chauvanism and deification of tradition, glorification 
of individual dignity, praising to the role of sword, in are clearly sensed 
and seen in their poetries. 
At that time, Mecca was a center of economic activities and majority of 
citizen were traders. Their business links reached out for beyond the 
border of Mecca to Yaman, Syria and other places. The affairs of the city 
were managed by a council of elders, and it was common if the richs derive 
their wealth from sufferings and miseries of the poor. Mecca was steeped 
in materialism, and the people in their race to make money had little 
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conciousness of the higher moral and social values. System of excesive 
interest used arbitrarily and violently. This condition become the second 
nature of Arab jahiliyah society for centuries. 
In the midst of such condition, the prophet Muhammad pbh was born. He 
come to them as a Messenger of Allah and brought to them the teaching 
of Islam with new values, norms and orders. The essence of Islamic tenets 
have function to fix the damage or devastation, eliminate the bad order, 
defied the evil deeds and supported the rights while straighten out the 
deviation. 
To carry out the task, the prophet Muhammad based on the devine 
revelation, laid down the law whether it related to faith system and 
religions services or connected to system of governmental matters and 
social life order. He (Muhammad) reached the top of benevolence values 
as comfirmed by the Holy book. With the good example that he provided 
as a model in the beginning of islamic history, Muslim community 
followed his steps. All of that, created massive development of Islam in 
first decades followed by the decease of the prophet, Islam spreaded out 
to all regions, it's banners displayed high accordance to prevailed culture 
from the weak and devided nation become powerful nation and as pioner 
of science and culture. 
143 
2. THE SOURCES OF PUNISHMENT REGULATION 
Generally, there are three sources of Islamic law; the holybook (Al 
Qur'an), the prophets' tradition (Al-sunnah) and consensus opinion of 
sahabah (ijma). But, the detail explaination about law norms from both 
sources (Al Qua'an and Al Sunnah especially for the matters in outer 
aspect of religions services (ibadah) have not yet touched defenitely the 
fenomenon that happen in early period. For this matter needed further 
analysis to understand it's law formulation with out abandon or constant 
to refer to the meaning and spirit of Al Qur'an and a sunnah. For the 
significance of such studies, the scientist (Ulema) had created various 
methods and approaches for legal analysis and therefore spring out the 
methods of Qias (analogical reasoning), Istihsan, Istishlah, Al Dzariah, 
IstishabandAlurf. 
Some scientist (Ulema), classify sources of islamic law or islamic 
jurisprudence (fiqih) in to two classification; 
1. Naqly (argumentation by reference) consists of : 
Al Qur'an 
As Sunnah 
and linked to both of them like : ijma, the schools of disciples of 
Muhammad, the prior law, urf (tradition or custom, because all of 
them based on true and correct expossition). 
2. aqly (rational argument) or ijtihad (individual interpretation and 
judgement) comprise: 
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Qiyas 
Istihsan 
Istislah/Maslahah mursalah 
Istishab4 
Such classification more common in use and if there are any differences, 
it does not about principle matter as happened about ijma and ijtihad that 
will be discussed. Basically, the making of law is only the authority of God 
because He is the Creator of man and all other creatures, mean while law 
norms consitutes the formulation for organising human life. 
More over, God sent his massenger to extend and explain the norms to the 
mankind. But, due to the explicit statement of Al Qur'an that still much in 
global, general and as a juridical response toward products of human 
culture, while the clarification of Al Sunnah also closely related to the 
certain time and environment, therefore for some matters need individual 
interpretation and judgement studies as further classification of 
indictment of textual evidence (Nash) as well as the answer of various 
problem that were not yet tonched by both sources. 
Now, let us consider the all sources of islamic law one by one. 
A. Al Qur'an 
The first source of shari'a (Islamic law) is the holy Our'an. It lays 
emphasis on the performance of several duties, but also contain general 
principles of relaxation. 
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Al Qur'an is the book which revealed to the prophet Muhammad p.b.h. son 
of Abdullah. This book revealed in Arabic language containing the tenets 
or norms about faith (aqida), law norms (Shari'a) and as well as norms of 
moral and ethic for human. 
It is a fundamental principles and main reference for all axioms and shari'a 
law. So, Al Qur'an is a constitution, a source of all sources are a basic of 
all basics. 
Al Qur'an itself (2:185; 10:37; 61: 17:106) had explained that, to whom, 
when, in which language, how and why Al Qur'an had been sent down. 
Al Qur'an brought down in one of the nights of the Ramadhon, which is 
called lailatul Qodar (the night of power); (2:185; 44:3; 97:1). 
Al Qur'an is commandement of God brought by the holy spirit (the angel 
Gabrail) and conveyed partially, verse by verse in verbal. Despite the 
Qur'an was revealed partially but as a whole is integrated. 
According to some scientist (Ulema), the holy book were called Al Qur'an 
among of many God's holy book because in Qur'an compossed all prior 
holy book, even it constitutes of complication of the results of all science 
as signed in the verses of the Qur'an; the book that explain every thing 
(12:14). 
Al Qur'an was revealed to the prophet during a period of 23 years. The 
Holy Qur'an itself had explained to us that devine granted to mankind 
through three ways. Qur'an said; it is not fitting for a man that God should 
speak to him except by inspiration or from behind a veil or by sending of 
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massenger to reveal, with God's permission, what God wills; for he is most 
hight, most wise (42:51)5 
The first way; wahy revelation utilized in it's original meaning, that is al 
isharatus-shariah or the fast sign thrown by God in to the heart or mind of 
man or il Qaun Fir-Rau i. Infect, this is what the meant as the situation 
where messengers or men of spritual insight speak under influence of the 
holy spirit. In this fact, inspiration thrown in to the pure heart and the topic 
of that inspiration become clear as if it enlightened by thunderbolt. It is 
verbal revelation, but inspiration that eliminates any doubts, and it is not 
a result of meditation. 
The second way; revelation describe as a word from behind veil, what 
meant here is the sight during sleep or half a wake (intrance) and it is 
called Ru'yah (dreams) or Kash-shaf (Vision). 
The third way is by sending of a messenger (the angel) whom carried the 
threatise (Risala) to the one who will receive the devine revelation that 
conveyed really and it is the highest for of revelation.6 
By the third way of revelation, Al Qur'an have been sent down. Thus, it is 
sure, with out doubt that Al-Qur'an with all of its contents is the highest 
devine revelation. 
Al Qur'an as stated above has been revealed during the strugle of the 
prophet for 23 years, verse by verse, announced and stored safely in 
memories of prophet and among reciters of his disciples. 
The Qur'an is not only recited in players but also memorised and read 
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regularly and frequently by hundreds of hundreds of people to it fresh in 
mind. In collective prayers when imam (one who lead the prayer) make 
slightest mistake, at that very istant, ma'mum would maked correction and 
it happen till now. Even during the time of prophet life, Al Qur'an have 
been spreaded in perfect and arranged composition in the memories of 
prophet disciples and the Qur'anic memorizers. Only at that time, the 
complete manuscript of Al Qur'an were not available because it was not 
easy to do the task, while the prophet was still alive and receiving the 
devine revelation or commandment of God. 
Al Qur'an had been revealed little by little, as a compromize to the need of 
situation, and Al Qur'an itself aware of this fact as it's enemies do (25:32). 
Indeed, Qur'an must be revealed as guidence for Muslim communities 
from time to time in accordance with the emergence of needs (17:106). 
And as apart of duties to comprehence Al Qur'an message is an integrated 
and unity system is to study it throught a set of back ground and it's direct 
back ground is the activities of the prophet and his strugle for 23 years 
under guidence of Al Qur'an. Some time any objections arise, that the 
traying to comprehence and put it back into it's historical context means 
to confine its messege for that time and place only. There is no deviation 
in more than this kind of objection. Because Al Qur'an should be placed in 
its context and have to be comprehended as it should be. So, to understand 
Al Qur'an and it's essence of it's message are one thing, while to compine 
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it's message for it's historical context is another thing, both matters do 
not be confused.7 
Back to the history of Al Qur'an, after the demise of the prophet followed 
by the Qur'anic memorizer (Qurro') who killed in the battle, therefore, 
Sayyidina Omar initiated the compiling the standard manuscript of Al 
Qur'an in form of writing, because of some pieces of Al Qur'an afraid to 
be missing. The manuscripts for Al Qur'an compilation is not only arrange 
from a hundreds of hundreds scripts written by disciples of prophet for 
their own use, but also arranged under supervision of the prophet himself, 
and the formation that used is the formation of verbal recitation which 
already popular in the time of prophets life himself. After words, the 
manuscript that had been formated, copied and it's copies were sent to 
various islamic centres, so that all scriptures written personally 
syncrhonized with the standard manuscript at every islamic broad casting 
centers, except all that, the originality and authencity of Al Qur'an text 
added by witnesses of hadists. 
"Whenever any hadiest explain recklessly that any epistle (sura) or any 
verse which is not found in hte holy Qur'an testified as a part of Al Qur'an, 
it is wholly valueless as it is against the testimonies of scriptures of 
hadiest which it's authencity is irreputable when establishing the 
originality of the holy Qur'an text. In one side the aboved hadiest is made 
by enemies who want to weaken islam position deliberately, on the other 
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side this probably happen caused of missunder standing between 
narrators"8 
But in fact, all of hadiest that opposite with the originality of the holy 
Qur'an are only narrated by one narrator and no other narrator support that 
explanation"9 
Besides of all stated above, there are alot of things that can stand as 
evidence and prove the intelligence and authenticity of the holy Qur'an, 
whether from the contents and sentence composition or from the way of 
revelation and composing, which are out of reach of other books or 
scriptures. Trough scientific research evidence of natural phenomenon, 
historical evidence also have been exibited to us, that Al Qur'an is not only 
a book contain basic principles of religion such as the existence and the 
unity of God, good deeds and bad, the day after, paradise, hell and so on, 
but also serve the misteries of universe and the unseen would, further 
wore Al Qur'an gave direction to solve complicated worldly issues and 
social disorder and other matters related to benefite and development of 
Muslim communities (Ummah). It so happens that the prophet Muhammad 
was illitreate could not write nor read, because he never got formal 
education at any stage or from any one. Historical evidence about this are 
very complete and comprehensive even Al Qur'an having statement 
addressed to the prophet.10 
The one and only teacher of the prophet is God and no other teacher. 
"But for thee grace of God to thee and his mercy a party of them would 
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certainly have plotted to lead thee astray. But (infact) they will only lead 
their own souls astray, and to the thee can do no harm in the list for God 
hath sent down to thee the book and wisdom and tought thee what thou 
knewest not (before) and great is the grace of God un to thee" (4:113). 
Thus, the holy book Al Qur'an is not arrangement of the prophet 
Muhammad or as product of his speculative idea, every word in the holy 
book is the word of God spoken to him through revelation.'l 
"(This is) the revelation of the book in which there is no doubt from the 
lord of the worlds (32:2). 
The Holy Qur'an rich with ideas, it is also proved to us that the Qur'an does 
not confront us with dogma, but all of it's statement is logic, it has 
argumentation whether is about spiritual life or material life. 
Cause by the holy Qur'an constitute divine revelation, word of God, rich 
with sciences, free from entire possibilities of mistakes as well as doubt 
(11:2), all kind of fraud (17:1), every form of contradiction (4:82), and 
stigmas of evil (26:210). Reviewed from its positive side, Al Qur'an a 
symbol of truth and balance of though as well as balance of way of life 
(42:17), grant (6:155), illuminating light (4:174) guide the mankind from 
the darkness of spiritual and moral to the light of satisfaction (14:1). its 
teachings cure all deseases in heart, and as a guidance and mercy, good 
news for those who submitted to God (16:89) and a direction for mankind 
and clarification of that direction and as a distinction between the right 
and the wrong (11:85) in detail and complete guidence for problems that 
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unsolved by rational intelect of mankind (6:114; 16:89), and teaching 
whatever unknown to mankind (2:151), stressing all of who have 
knowledge (ahlul-kitab) believed the authencity of holy Qur'an at the time 
of revelation (34:6), and as a prove to all, if Al Qur'an always accordance 
with the changing time and the developing of sciences (41:53)12 
The changing and developing made by and cause of Al Qur'an also prove the 
effectiveness of Al Qur'an. The Arab with their characteristic features as 
have been discribed, altered by Al Qur'an trought prophet Muhammad in 
to faithfull nation, civilized and love science and knowledge just in short 
time (23 years). Beside of that the holy Qur'an have brought the changes 
for entire mankind whether in moral, material, intelectual or spiritual that 
have never been made by other book or scriptures. 
There are innumerable fact to be uncovered to explain the evidence of 
authencity, originality, superiority and effectiveness of holy Qur'an like 
that have been done by researcher, writers, scientist thinkers and others, 
but it is too wide to be discussed and that is not the main target of this 
thesis. 
B. Al Sunnah 
Sunnah (the tradition of the prophet) or hadist is the second source 
of islamic law after the holy Qur'an. As sunnah is all statement, acts and 
approval of the prophet, have function as a direction and regulation 
(tashri). This definition show that there are three kinds of sunnahs; 
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Qauliyah (in word), fi'liyah (in act) and toqririyah (approval) toward 
statement or attitude of others.13 
The world sunnahs, it's original meaning, act or rule of manner or attitude 
while the word hadist, it's original meaning is statement addressed to 
mankind, whether by hearing or through revelation, so, according to the 
it's original meaning sunnah define the acts of prophet and hadist define 
the utterance of the holy prophet, but intrinsically both are in the same 
field and applicable to act, attitude and statement of the holy prophet.14 
The attitude of the prophet which give explaination to versis and tenets of 
Al Qur'an, whether it is done by acts and words, he realy has been granted 
authority by Al Qur'an as God commend mankind to follow his orders and 
refrain from his prohibitions. 
Verse 7 of Sura Al Hashr Stated : 
"So take what the apostle assign you, and deny your selves that which he 
with holds from you, and fear God, for God is strict in punishment". 
There are some, who said that as sunnah as a juridicial statement of the 
prophet, limited just to his statement that related to the religions teaching 
only, while the statement or the act excepts that, is not considered as 
sunnah, but irshad (direction). Further more, it said that the prophet 
Muhammad as a messenger is not ma'sum (free from foult and mistake or 
sin) except in context of God's tenet, caused by that reason, muslim prople 
are not being bound to follow the tradition and habits of the prophet that 
are found out of religions teaching or the things related directly to his 
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humanity dimention. This matters is also stated by Abu Rayah.15 
Some Ulema positioned the prophet in to two position that are16 
First, his position as ordinary man or bashar (Al-Kahfi: 110, Al fushilat 
.6), where as he promitted to make ijtihad (individual argumentation and 
judgement) although without consultation with saying of God though 
revelation. 
Second, his position as a messenger or prophet of God, where as 
whatsoever stated, done, approved by him, consistitus as a integral part of 
divine revelation. For this reason, as sunnah or hadist can be divided in to 
two classification; 
1. tauqifi; where the contants received by prophet through revelation, 
than he explain it to people in his own words. This part where as the 
contents related to God but from the statement view point it is more 
proper if it is related to the prophet, because the words rooted or 
related to the one who pronounce it, even if in the words found the 
meaning where received from others and 
2. taufiqi; that is the conclusion made by the prophet according to his 
comprehension of the Qur'an, because he have duty to give 
explanation of Al Qur'an or he make conclusion with delibration and 
ijtihad. A part of this ijtihad conclusion confirmed by revelation if 
it is correct, and there are any mistakes, therefore the revelation 
for making correction sent down, for instance in the matters of 
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internees of Badr battle, where the prophet accepted Abu Bakr 
opinion with accepted the ransom from them, then verse of Qur'an 
revealed which condem the prophet act (Al Anfal : 67). 
This classification of as sunnah create two opinions, that are:17 
Sunnah should be made as an argumentation in deciding all 
regulations and no distinction whether it is sunnah with revelation (tauqifi) 
or from ijtihad of the prophet him self (taufiqi) because he the one who is 
free from mistake and sin (ma'sum) 
Sunnah tauqifi absolutely applied, because as an explanation of the 
Qur'an where as the sunnah tauqifi have some alternative that are : 
1. If the sunnah truely a result of ijtihad of the prophet, therefore that 
sunnah can be made as an argumentation as it should be. 
2. if the sunnah specified only for the prophet by specific sign or 
identifying features therefore it can not be applied by his ummah 
(followers), e.g; right to marry more than four, it is exspecially 
reserved for the phophet (An-Nisa: 3). 
3. if the sunnah related to criminal cases and civil cases; therefore two 
possibilities; first, the prophet determines the facts after 
investigate all involve party in dispute. Second, the prophet 
decisions based on the facts derived from investigation result. For 
the first category, the sunnah is not hujjah or argumentation for 
Islamic jurispaudence, because deciding the fact by investigation is 
not the exact thing, but it is preriction only which further analyzed 
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critically, while the second category, that is which can made as 
argumentation (hujjah) of islamic law (sharia) for muslim people, 
even though there are possibilities of mistake in prophet's decision 
and judgement due to the data that reached him are not factual. 
4. if the sunnah is just the tradition of the prophet like the tradition of 
the Arab generally, therefore that sunnah can not be applied as 
argumentation, eg; the tradition of wearing such a robe. 
5. if the sunnah related to the nature of human such as; eating, drinking, 
sleeping walking, sitting etc. basically it is not the law direction for 
muslim people because all of that did not related to risalah 
(treatise) of prophethood, but that is human act at all. But if that acts 
have been determined by prophet direction that the act should be 
followed, therefore it can be as hujjah (argumentation) of islamic 
jurispandence. 
It have been said that now the significance of Al Qur'an and as sunnah as a 
direction and guidance for life of muslim not only when the prophet have 
been passed away but at the time when prophet still alive too, because 
generally, Al Qur'an contain principles, law broadly, so it need direction 
and examples from the prophet. Such as how to pray and pay the tithe and 
there are hundreds of hundreds matters have to be explained by the 
examples whether in form of attitudes or acts or in verbal explanation. 
Beside as sunnah hav function as explanation of the contents of Al Qur'an, 
it also have function to confirm that stipulation and even some time to 
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determine the regulation that did not yet determined by Al Qur'an.18 
The function of hadist as a tool to classify and confirm the stipulations in 
Qur'an, it can be seen in for examples some hadist that command to 
establish the prayer, to pay the tithe, to do fasting, to perform haj, like too 
commanded by Al Qur'an. 
While the function of hadist as a means to regulate a law for matters which 
are not available in the Qur'an, can be viewed in prohibition of animals 
having tusk or fang, prohibition of gold and silk for man, probition of 
polygamy toward two woman whom they are close relative such aunt and 
her nice, another example, such as stipulation of dropping of Qisas for 
muslim who killed unbelieved and etc. 
The third function of hadist is to regulated new regulation which are not 
mentioned in Qur'an, but with condition, it must not contradict to the basic 
principle of Al Qur'an. Thus, it strengten the opinion of some ulama 
(muslim scientist) who state that; every law material presented by sunnah 
have it's root in the Qur'an, while the regulation or law and it's material 
considered as a new in sunnah, is only as a conclusion by connect the 
branch to it's root where found in Al Qur'an, only that connection is 
hidden. This matter is similar to analogy and interpretation in man made 
law. 
That sunnah can be made as law and guidence of muslim life is realy 
approved by all muslim with requirement that must be reached with true 
sanad (the chains of norators) so that provide the exact conviction 
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(mutawatir) or strong assumption (ahaad) that the sunnah is exactly came 
from the prophet. 
For that reason, the scientists (ulema) compost a method to analyse 
hadists in order to enable to filter and apply that hadists to solve the 
problems of law convincingly. 
Based on above matters, hadist can be divided into there catagories that is 
sahih, hasan and dhoif. 
Hadist shohih is hadist that fulfill five criteria that are, continueation and 
connection of sanad (chain narrators), all norators are fair and have strong 
memories (dhabith), no defect (ilat) and no strange (shadz). Hadist Hasan 
is hadist which complete condition like hadist shohih, but the narator is 
rather less of strong memories, while hadist dhoif is hadist which can not 
reach the position of hadist hasan, more over hadist shahih. 
Hadist shahih and hasan are classified as the applicable hadist or hadist 
ma'mul (hadist that can be utilised as yuridical reasoning), while hadist 
dhoif can not be applied as aguidence for solving law problems and all of 
scientist of islamic jurisprudence (fuqoha) abandon it except Ahmad Ibn 
Hambal.19 
If reviewed from narration (wurud of hadist) came from prophet, so hadist 
or sunnah can be divided in the three categories; 
a Sunnah mutawatirah 
b. Sunnah mashhurah 
c. Sunnah ahaad20 
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Hadist mutawatir is hadist that narrated by many narrators at every grade 
or degree (thabaqot) which is impossible to collaborate to lie. 
Hadist Mashhur, is hadist narrated by many narrators but in grade 
(thabaqot) of prophet disciples (sahabah) do not reach the minimum 
amount of mutawatir even in tabaqot of tabi'in (generation after sahabah or 
follower of sahabah) and so forth is mutawntir. 
While hadist ahaad is hadist narrated by one or two narrators in every it's 
grade (thabaqot)21 
Hadist mutawatir and mashhur approved by islamic jurisprudence scientist 
(fugoha) for it can be applied as argumentation in determination of law, 
as far as hadist mashhur fulfill the criteria of hadist maqbul (accepted), 
while hadist ahaad absolutely rejected by Ibn Hanifah, put a side by Imam 
Malik as long as the problem can be solved by local tradition of Madinah 
society.22 
This hadists or sunnah, generally are not written before, occasionaly the 
prophet prohibited to write hadists due to afraid to be mix with al Qur'an. 
Actually, the first step of saving hadist had been started at the time of 
prophet life, although not all of follower or disciples gave special 
attention to this matter. But, there are group of discriple called Ashabus-
Suffah that settled in Madinah Mosque where specially prepared for 
teaching religions matters to the Kabilah (tribes) out side Madinah in that 
small group there is a disciple name Abu Hurairah, famous with all of his 
strength and sacrifice, persisted to accompany the prophet and keep 
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savely in his memory whatever said and done by the prophet, including his 
ideal to compile the hadists. 
Beside Abu Hurairah, Aishah is wife or prophet who made all efforts to 
save hadists. She is famous for her strong memories and sharp wit and 
intelligence. At that time there also are Abdullah Ibn Umar and Abdullah 
Ibn Abbas, both are spreaded out and broad casted much the knowledge of 
Al Qur'an and hadist. And so with Abdullah Ibn Amr who used to write 
hadists. Every disciple made their all efforts and work hard to keep savely 
the decree of prophet and his sunnah whatever they knew. After the 
prophet passed away, every matter has to be determined according to Al 
Qur'an and hadist. Thus, the hadists or sunnah filtered again and again, and 
hadist or sunnah which would be applied must be reliable and popular. 
In accordance with the development of social life and people convert 
islam in massive amount, therefore, the need toward hadist became 
immense. 
Other important thing that motivated people to learn, study and compile 
the hadist is due to their love and longing to islam and they assume all 
relies of prophet as priceless and most valuable compared to other 
important things. This is happen especially to the disciples of the prophet 
as conform to the massege given by prophet that they should convey 
whatever they saw and heard to those who not present and to the next 
generation, therefore, where ever they go, they bring Qur'an and sunnah. 
They houses be come a place of broad casting activities for hadist. Some 
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of them travel with cover very long distance, just to seek explanation 
about one hadist from the first source. 
After generation of disciple (sahabah) which saw and heard hadist directly 
from prophet, so, compiling and writing of hadist become more activated 
and this is become a custom. 
Before the mi die of second century of hijriyah, books of hadist begin to 
be published, and more and more number of student who are in busy 
learning and studing hadist in various educational center. But to keep and 
memorize the names of narrators are very difficult due to they are new 
teachers and fresher. So that writing of hadist compilation in form of a 
book become very necessary. 
In the third century of hijriah, writing of master piece of hadist and 
complete start to be done. There are some books of hadist which is 
composed according to main topic, some according to the name of 
sahabah as a source of hadist. Beside of that, there are some book which 
have been started to be analyzed critically. 
That is the stages of collection, writing, composing and analysing hadist 
as second sources of law in Islam. And how strict the stages of filtering is 
happened to avoid the mistake that may be occured, until the hadist can be 
studied up to now. 
So, there is no doubt for Muslims to recognize and utilize their second 
source of law. 
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This is accordance with the trust given to the prophet as a source of sunnah 
andhadist. 
Analysing and studying the biography of the prophet, reading and 
seeking the evidence he had left behind, therefore, more than just proper, 
if his follower (ummah) believe and convince what he have been conveyed 
as what happen to muslim faith and relience toward his sunnah. 
The holy prophet changed the course of the history. He stands as bridge 
between the ancient time and the modern age, the study of his life is, 
therefore, not the study of the life of man, it is the study of mankind come 
into age. Such transition from the ancient to the modern is not a matter of 
simple narration. It is primarily a matter of contemplation and evaluation. 
In any book of Islamic history, the life of the holy prophet must 
necessarily be assessed and adjudged not as a bare narrative of history, but 
as the vary life spring of history sustaining the myriad forces that have 
shaped the course of history.23 
C. Ijtihad 
The third source of Islamic law is ijtihad. The word ijtihad rooted 
from the word jahd which means work hard or made all efforts, the word 
ijtihad literally contains the same meaning and technically applied for one 
who expertized in law with his intectual abilities made all effort to 
determine opinion or idea in the field of law in connection with 
complicated and doubtful matters.24 
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Using of logical reasoning is welcomed in Islam and furthermore, 
applounded and respected because islam is logical religion. TheQuranhas 
confirmed that divine revelation as a source of sciences and knowledge is 
far higher than logic, but at the some moment holy book also approach that 
validity of divine revelation can be mulled over by using logic. 
For several times, Al Quran had suggested for utilizing the logic, for 
examples in (2:171), (8:22), (25:44), (7:179), (3:189,190) and soon. 
Several hadist or sunnah also had comfirmed this approch. One of them 
which is considered as very important of basic of utilization of ijtihad is, 
"when muadz was appointed as governer of Yaman, the Prophet asked him, 
how he would judge, if a case was proposed to him, He answered; I will 
judge according to the Al Quran law,"but it you don't find any clue in 
AlQuran ask the prophet," then I will judge by the sunnah of the prophet", 
he answered, then the prophet ask further, but how if you don't find any 
clue or direction in the sunnah?, Muadz again answered," "therefore I will 
utilize my logical reasoning and I will judge accordingly", the prophet tap 
his chest while praising" to the God all praise go, he gave direction to his 
massenger's messenger as he desired". 
Concerning to the above hadist, the ijtihad has been done since the 
prophet was still alive. After the death of the prophet, teaching of ijtihad 
became wider 
and developed. It is proper because the Arab continue to develop and 
muslim increase in number. 
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At the chaliphs times, they have such advisory council that took care of 
important issues, where their decision based on majority vote and 
accepted by the caliph and muslim communities. 
Four great imam (leader), Shafii, Abu Hanifah, Ahmad ibn Hambal, Malik, 
all of them approved and accepted. The ijtihad has important position in 
formulation of regulation and they placed it as the third source of law after 
AlQuran and Alhadist. This matter is undeniable and unevitable due to the 
needs of muslim people toward new decrees and regulations which does 
not found in the Quran and Sunnah of the prophet, growing bigger and 
wider. 
Accordingly the mujtahid (one who strive to attain to a higher position of 
scholarship and learning) endevoured to fulfill this necessity by every 
method of ijtihad such as Qiyas (analogical reasoning), istihsan (litt: 
approving; this team used in the exegis of the Quran and hadist it implies 
the rejection of Qiyas and the admission of the expediency) istishab (a law 
or injuction contain in previous revelation and not abrogated by the 
succeeding law giver) and Al urf (tradition) Recently Islamic 
judispandence experts (fuqoha) talking about three degrees of ijtihad 
though there is no argument in Al Quran and Al hadist or scripture of great 
imam (A leader) about it. The three degrees of ijtihad are: ijtihad Fis 
Shar'i, ijtihad fil madhhab, ijtihad fil masail, or ijtihad in formating 
regulation or a law, ijtihad about schools thought concerning to the 
muslim law, ijtihad in certain cases.25 
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The first one focused on four eminent imam, because they were 
considered have writen all regulation and law in their schools of thought. 
Some scientist have opined that after the passing away of four imam, the 
first category of ijtihad does not exist due to the qualifications required 
for mujtahid to make ijtihad of their grade. This qualification are; having 
wide knowledge about al Quran and it's various aspect, having broad 
knowledge about sunnah and it's various aspect, having knowledge about 
Qiyas (analogical reasoning) and it's various aspects. While the second 
degree of ijtihad, it only granted to the direct pupil of the four imam Abu 
Yusuf and Muhammad. And the third degree of ijtihad can be done by later 
Islamic jurispendence expert whom considered having ability to solve 
certain cases or typical issues proposed to them and have not yet been 
resolved by the four mujtahid. The door of this such ijtihad considered as 
closed. After sixth century of hijriyah (the muslim era). They also stated 
that "The use of ra'y (logic) by the prophet was justified on the plea that he 
was always to correct in his opinion because God guided him, but the 
exercise of Ra'y by the people other than him is a sheer speculation (zann) 
and artifice (takalluf). The hostility on the part of the tradisionist toward 
the use of Ra'y led them to the extreme.. They stigmatised their opponents 
(people of opinion) as the enemies of sunnah.26 
Adherence to the tradition (athar) was identified with the right path. 
Originally which is essentially based on the use of reasoning and 
intelligence was denounced as an innovation in religion (bid'ah). Hence 
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alegiance (ittiba) and originality (ibtida) become two conflicting strands 
of medieval legal touch. This attitude in legal reasoning paved the way for 
the close of the door of ijtihad.27 
There are difference of opinions in solving the problem based on ijtihad. 
Quraisy shihal stated six kinds of causes of occurance of 
controversies in ijtihad28 as follows: 
1 Subjectivity of mujtaheed, including the influence of environment, 
time and place. 
2. Error in establishing the method or principles. 
3. Superficial of the mujtaheed, particularly in Arabic with it's related 
subjects and auxilary sciences. 
4. Superficial knowledge about material analysed. 
5. Less attention to the context, whether asbabun nuzul (causes of 
revelation), ashabul wurud (historical background of hadist), 
correlation between textual evidence (nash), or society social 
condition. 
6. Without discussing who is the narrater and to whom the narrated 
issues intended. 
The importance of ijtihad can be viewed from the function of the ijtihad 
itself which comprise three kinds29, that are: 
1. Ar-Ruju' or Al-ladah (return) function, it is return of islamic 
teaching to its roots or main sources, that is Al Quran and as sunnah 
as sohihah which is free from any possibilities of less relevant 
interpretation. 
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2. Al-ihya (revive) function, is to revive the spirit and values of 
islamic teachings in order to be able to deal with the challenges of 
time, so that islam capable to be a furgon (distinguishing factor 
between good and evil or between lawful and unlawful), hudan 
(direction, guidence) and Rahmatan lil a lamien (a mercy to the 
universe). 
3. Al-inabah (strenghten) function, it is to fix up the teaching of islam 
that had been exercised by prior scientist (ulema) but, probablity it 
happened some controversies due to some possibilities of mistake 
in judgement in accordance with the context of time, condition, 
place which we are facing now. 
Apparently, this three function of ijtihad remember us to the tajdid or 
reformation of islamic teachings, then the term develop into terms of 
reactualisation, reinterpretation, renovation, revitalisation, 
rationalisation, reformulation and modernisation. 
Mean while, Al Quran clearly approved the freedom of thinking and to have 
opinion for every one, but the absolute submission and obedience only 
pointed to God and his massenger. 
The holy prophet, his disciples or all prominent mujtahid never say that 
muslim is prohibited to make ijtihad on serious problems or on social 
necessities issues that always increasing together with time. It is clear 
that muslim communities have the right to determine a law for necessities 
of them self and the one and only condition should be fulfilled is that the 
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new regulation or law does not contradict with the principles of Al Quran 
andthehadist. 
According to Dr Duwaliby as delivered by Dr. Wabah, there are three 
causes that create the difference of result of ijtihad30 as below: 
1. Ijtihad bayan, that is explaining the islamic jurisprudences from 
textual evidences (nash) of shari' (the one who granted and regulated 
the shari ah). 
2. Ijtihad Qiyasi, that is establishing the regulation for the cases that 
does not found in Al Quran or as sunnah by applying Qiyas 
(analogical method) on what is found in the textual evidence (nash) 
of shari law. 
3. Ijtihad istishlahi, that is establishing the regulation for the cases 
that does not found in Al Quran and as sunnah by using or Ra'y 
(reasoning) based on istishlahi (beneficial). 
These three categories of ijtihad added with ijtihad istihsani by 
some scientists, that is the ijtihad similar with the ijtihad istishlahi, 
except for deliberation that based on istihsani (expediency). 
Al ustad hakim, divided ijitihad into two kinds: 
Ijtihad aqly and ijtihad shar'i, ijtihad aqly is ijtihad that only use logic as 
argumentation for establishing the law with delibration of taking benefit 
and rejecting disadvantage while ijtihad shar'i is ijtihad that use naql 
(reference to relevant citation from Quran and hadist) as argumentation of 
law.31 
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D. Ijma 
Ijma literally have two meaning:32 
1. Ittifaq (Agreement) as it said "people have made ijma" about 
something, it means people have agreed about some thing. 
2. " Azam (firm intention) and tasmin (strong desire). 
According to terminology of islamic jurispendence experts (fuqoha), 
ijma means consensus of opinion amongs mujtahid or approval of opinion 
amongsts islamic jurispandence scientist of certian era in law matters.33 
Ijtihad, ijma and qiyas are accompany or close to each other. 
The Quran and the sunnah (as incorporated in the recognise traditions) are 
the two original sources, analogy being a source subordinate to them. 
Further, if analogy is supported by general agreement it assumes the form 
of ijma (consensus of opinion) which is accepted as a valid source of law 
to be again extended by analogy. Thus ijma and Qiyas are two more sources 
which according to Shafii are subordinate to the original one".34 
Such interpretation is called ijtihad or striving to extract rule from the 
text by way of analogy.35 
Thus, it can be said that ijma is supporter of ijtihad, There with ijma is 
ijtihad on wider basic. 
"Ijma, thus guarantees the totally of the results of ijtihad legitimately 
exercised in accordance with the process liad down in theory of usul.36 
It is clear that to consider ijma 'as separate source of law absolutely 
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incorrect because ijma is ijtihad, only the difference that ijma is ijtihad 
approved by all or majority of mujtahidsin certain age.37 
Approval of opinions in ijma concluded with three ways:38 
1. approval by Qoul (statement) that is the opinion about certain issue 
given by mujtahids legally approved. 
2. approval by fiil (act or attitude), that is if approval occur in 
practical. 
3. approval by sukut (silent) that is if the mujtahids do not opposed the 
opinion made by one or more mujtahids. 
There are some verses of Al Quran which oftenly made as fundament 
to make ijma (consenses of opinion). Among the verses is verse 59 of sura 
An-nisa which contain: "o ye who believe! obey God and obey the apostle 
and those charge with authority among you, if ye differ in any thing among 
your selves, refer it to God and His apostle, if ye do believe in God and the 
last day. This is best, and most suitable for final determination". 
The word "ulil amri" in this verse connotes to the political authority and 
law authority (mujtaheed and Fuqoha). 
Some hadists also can be made as basic of ijma- 'among them is;" my 
community will never agree upon an error (narrated by Ibnu majah) 
As for legal bindy of ijma is that if a law of a case have been decided, as 
a consequences, no law expert permitted to reopen that case, except if 
some of law experts at the time whose ijma had been implimentation 
expressed different opinion. 
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An ijma might be abrogated by the other ijma that realised at the same age 
or the next, with exeption of ijma of prophet disciples can not be abrogated 
by next generation. 
There is a controversy happen for, if amongs the disciples of the prophet 
did not agree about certain issue, it is permitted or not to make ijma for 
supporting certain opinion, the reason for this matter is that the disciples 
can also make mistake in their opinion. This matters acknowledged by all. 
Thus, technically no prohibition for ijma which is oppose the opinion of 
one sahabal (disciple of the prophet). 
Islam does not oppose the difference of opinion. The difference of honest 
opinion is considered as a "Rahmat" (mercy) by the prophet, whereas it 
stated in one of hadist: differences of opinions amongs my community is 
rahmat (mercy). 
"Consensus of opinion produces certain knowledge (ilm) of God will, but 
at the same time, where no consensus is infact achieved, variant opinions 
are recognised as equally valid attempts to devine that will.39 
Caused by the fact, that variant opinion is considered as proper and the 
opinion of mujtaheed is not always absolutely correct, therefore like in 
ijtihad, ijma persisted to open it's door for correction. 
E. Qiyas (analogy) 
Qiyas constitutes of aspect of source of law tabiiyah (associate) 
and also as form of the widest argumentation in scope compared with the 
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prior. The nash (textual evidence) in Al Quran and as sunnah mostly did not 
establish the law for all cases, but some of it. While ijma is very limited 
in number due to variant opinion among mujtaheeds. For Qiyas there is no 
required of opinion agreement of mujtaheeds. So Qiyas is an individual 
work of every mujtaheed. Mean while, law matters take place every day in 
every place which is occasionally not similar like before, where as there 
are no argument, rule or opinion for that case, except qiyas itself by 
comparing of that matters with the problems where it's law had been 
determined or approved. 
"The verbal noun of has been dirived from it root, q-y-s, meaning to 
measure. Qis Rumh or qas Rumh are the arabic idioms meaning the 
measure of a spear. This shows that it has also another root q-w-s 
signifying the same meaning.40 
Qiyas literally means "measuring", accord," equality". As a source of law 
it is defined as an extension of law from the original text to particular case 
by means of a common illah or effective cause, which can not be 
ascertained merely by interpretation of the language of the text.41 
Other definition of Qiys is comparison of matter which have no textual 
evidence (nash) to matter which already have a definite nash in the shara 
(Islamic law), to seekthe similarity or equality of legal cause. That means, 
if there is a case that typically, its law formulation did not decided yet 
then compared to other similar case where the law had been established, 
there in newlaw decided and legelized by a case which have similar legal 
cause.42 
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"The term of qiyas has been frequently used in the sense of general 
perinciples or established law in the early legal literature."43 
The different shades of meaning of qiyas may be summed up as a 
measurement, comparison, equality, ratiocination, analogy, establish law 
and general principle".44 
Usually, qiyas in terminology of ulama usul (experts or scientists of 
islamic fundamentals) means relating issue which it's law have not yet 
decided by nash (textual evidence) to the issue where it's law had been 
decided by nash, for both issues have similar legal cause (illah)".45 
Vrhat intended by "relating" in the above definition is equalisation of new 
issue found by mjtaheed and it's rule of new issue have not yet established 
explisitly in nash (text) whether in Al Quran or in Sunnah towards the 
issues where it's law have been legalized by nash (text),46 
Start from the above definition, therefore Qiyas is valid and accurate if it 
fulfilled four principles as below: 
(a) The original case covered by the text. This is known as asl (the 
original) or maqis' alayh (the case from which analogy is drawn). 
(b) The parallel or fresh case which is not covered by the text. A jurist 
finds out a rule of law for this case by the exercise of qiyas. This is 
known as far (parallel case), or maqis (the case which analogically 
compared with a textual rule). 
(c) The ratio legis of law. This is known as 'illah (cause of the textual 
law of the original case). 
(d) the law of the original case covered by the text. This is known as 
hubn al-asl.is law applies to the parallel case by analogical 
extention.47 
Qiyas as one of source of islamic law is a gift for muslim communities. 
Much is made of the fact that Qiyas is very necessary and significant for 
muslim communities as response of changing time and society. 
"There is yet another category of human affairs about which shariah has 
provided no detailed rules but only certain objectives coupled with major 
auxilary principle. In such detailed operative order for achievement of 
these objectives are to be devised by an islamic legislature. Appropriate 
rules within the parameters of the standards laid down and objectives 
specified can be created and worked out by human agency in this sphere".48 
Analytical study of law by analogical method is the process of a very 
traditional of ijtihad aqly. Before it developed into a sophisticated 
doctrine in the post Shafii period, it was simply used to show a 
resemblance between to parallel cases. 
The prophet himself acted as a juridical authority in Madina, and also 
reportedly a pointed a number of persons as judges in various part of 
Arabia. The settlement of disputes natually requires exercise of reason 
and personal opinion. The interpretation of a textual injuction and it's 
application to a particular case obviously pre supposes the use of reason 
and intelligence. The prophet we are told consulted his companions in 
doubtful situations when he was not guided by revelation.49 
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Qiyas method in islamic law analysis widely used by islamic jurist from 
the period of sahabah and used by prominent mujtaheeds that are: Abu 
Hani fah, Malik, Shafi'i, Ahmad Ibn Hanbal. 
F. Istihsan 
Istihsan is one of ijtihad method and as the second after Qiyas. 
Literally, istihsan means, to follow something which is according to 
logical analysis is considered good.50 
According to Hanafi School, if a rule drawn up by qiyas can not be 
accepted because it contradicts with wider rule of justice or it is not 
public prosperity interest, and the one who subjected by that rule of qiyas 
probably will undergo inpropriate difficulties, therefore the judge allowed 
to refuse the qiyas and as its subtitude, he permitted to take a useful rule 
for public prosperities, or a rule parallel to a wider rule of justice.51 
There are a lot of definitions of istihsan, given by jurist from various 
school; Hanafiyah, Malikiyah, Hambaliyah etc. One of the follower of 
Hanafiyah school is Al Baidavi who gave definition of Istihsan as shifting 
from one result of Qiyas to other Qiyas which is more occurance to 
specialise Qiyas by using argumentation that more accurate and firmer 
than the previous one. "52 
Ibn Arabi, one of the Malikiyah School follower gave his definition of 
istihsan as; giving precedence to abandon the demand of argumentation 
(dalil) by exemption (istisna) and dispensation, because there is 
contradiction in some of it's demands.53 
175 
Another definition of istihsan come from Abu Hasan Al Karokhi, a 
follower of Hanafi School; "to compare a case about it's excellence law 
with other law for striving a firmer and accurate law and then establish new 
law from the result of that comparision.54 
It means that in one case, there are two argumentations, one is general 
(am) and another is Khas or Khofi (special). One considered using general 
argumentation if its general argumentation drawn up from it's prime 
(main) law, but after deliberation, he know that there is another 
argumentation that more firm, accurate and clear, then, he abrogate the 
first one and shifted to another.55 
One of Hanabilah School follower, Ath-Tufy also given difinition of 
istihsan as: shifting the law regulation of one case from it's comparison 
cause by specific (special) argumentation of law (shara).56 
From above definition it can be concluded:57 
(a) The jurist of usual (principle of islamic law) from Hanafiyah, 
malikiyah and Hanabilah in difference definition about istihsan, 
agreed in basic meaning of istihsan that are: 
1. Shifting from one decision of some legal cases to another legal 
decision, giving precedence of one legal decision from another 
legal decision, set a side or abandon of legal decision, exemption 
apart of law decision from general legal decision which embrace it 
or specialise apart of law unit from general law. 
2. The shifting and so forth, must be laid on certain argumentation of 
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law whether from it's textual evidence (nash) or from it's implicit 
meaning or from benefite (maslahah) or tradition. And this the 
argumentation which in term of jurist of usul is called "the path of 
istihsan" or sanad of istihsan. 
(b) The shifting occasionally occure from general legal of textual 
evidence, from legal decision of Qiyas and from legal decision as 
consequences of application of general law principles. 
This istihsan method frequently used by abu Hanifah and his prominent 
followers, Imam Malik with the jurists of Malikiyah and others prominent 
followrs of Hanabilah school. 
Imam Shafi'i rejected the utilisation of istihsan because applying istihsan 
means tuening away from the will of shari (the one who made law). He said 
whomsoever exercising the law by istihsan meant he fabricate the law. 
The difference opinion on this issue, actually is not whole correct, 
because istihsan which not utilised by imam shafii is not the istihsan 
which applied as argumentation by other imam. Statement of imam shafii 
in his two book "Al um and Al Risalah"; "Whomsoever exercising the law 
by istihsan meant he fabricate the law" is indicating that a statement based 
on carnal desire, not based on fundament of law. When the validity of 
istihsan become clear and tangible among the disciples of Abu Hanifah and 
His follower, finally, the disciples of imam shafii accepted it.58 
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G. Istislah / Al maslahah Al mursalah 
The other sources of islamic law in istislah istislah ( public 
interest) is considered important because it is one of shariah means for 
facing the challenge of change. "Traditional muslim jurist focused their 
attention not on istislah, but on its more general form that is maslaha, 
which means; a cause, a medium, an a chance or a good ideal. Maslaha also 
used for a good thing or agreement or some thing that having potential to 
crease a goodness.59 
There are two terms commonly used by jurist of usul, one is istislah which 
is pioneered by jurists among Hanabilah school, while the other is al 
maslahah al mursalah which is lead by malikiyah jurists. Semantically, the 
word istislah means benefit or goodness, while the word al maslahah al 
mursalah means that become a basic or considerations in legal analysis for 
cases which are not found in the text (nash).60 
Its utilisation as a main medium to serve Sharia (law) is based on 
argumentation that "goodness" means "legal" and legal is definitly good. 
With reasoning like that, traditional muslim scholars expand a set of 
catagory of maslaha, where some of it require direct evidence from Al 
Quran and sunnah, and the other can lead to bind legal sanctions, provided 
that they constitute a significant critaria such as preservation of life and 
wealth, teaching of islamic moral and good reasoning of sharia.61 
In this regard majority of islamic jurist agree that if sharia did not 
determine a law on legal case and did not show the way to reach the 
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determination of law toward the case that is not found in text, therefore 
the decision taken must be based on the establishment of human benefit. 
The benefit of human interest, generally revolve around: guarding the 
religion, human soil, his logic, his wealth and descendants. 
"The purpose of muslim jurist in determinating that law is to materialise 
beneficial (maslaha) for mankind and to guard them from all distruction 
and damage. Masalih (peace and prosperity) is beneficial, and Mafasid 
(distruction) is dangerous. Indeed, the jurist in determinating the law is 
to permit beneficial things and prohibit the things that can cause damage 
and distruction. He would not decide a law according to the pleasure of 
people and their carnal desires.62 
Actually, every law determined by sharia will never fall from the 
beneficial purpose, if sharia determine a law regulation on certain legal 
case and show the maslahah (benefit) as purpose of that regulation as well 
as show how to find the legal cause (illah) as a legal binding because with 
that the benefit will be materialized. This determination is done by Qiyas 
method, e.g. : Allah said in Surah Al Baqorah 222: 
"They ask thee, concerning woman's courses, say : they are hurt and 
pollution, so keep away from woman in their courses and do not approach 
them until they are clean". The text make it obligatory to keep away from 
woman in their courses because it is hurt and pollution, if the wife in her 
nifas or other similar ailments, then emerge the hurt condition as the hurt, 
when she was in haid (course, menstruation) therefore the husband is 
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obligated to keep away from his wife during the period the wife undergoes 
that conditions as Qiyas (analogy) of keeping away from women in their 
courses. The jurist who use Maslahah (benefit) in their legal analysis for 
every particular issue decide three principle conditions in order to make 
the result of analysis ecceptable, these are as follows63 
1. Legal regulation decided through deep analysis and intensive 
research till its benefit can be exibited clearly and evidently, not 
just an assumption. 
2. The review of the benefit must not be partial but must be more 
general and conprehensive, it means not only concern about the 
benefit of only one or two person on certain group, but it should for 
whole muslim communities, at least majority of them. 
3. Legal regulation as a result of the maslaha analysis must not 
contradict with the text, whether A10 Qur'an or as sunnah, and must 
not contradict with the ijma. 
The differences between al maslahah al mursalah and istihsan are:64 
a) Istihsan is a case which have two argumentation. The first 
argumentation is general (dhohir) which demanding certain legal 
decision while the other is special (khofy) which demanding other 
legal decision. In this case, it is not allowed to determine law 
toward that case which based on the first legal decision but it might 
be determined by the second legal decision as an exemption. 
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b) While maslahah mursalah only have one argumentation that is the 
maslahat (benefit) of that legal case, where it is a decision since 
begining with out other argumentation oppose it. 
The attention of malikiyah jurists towards istihsan matter is very 
conspicous there are some reasons for strengtening their view to use its 
method, among them are;65 
1) that, the shariah revealed in order that mukallaf (law subject) would 
not do anything by demand of carnal desire, because if the carnal 
desire became a basic in determining the law, certainly it will 
create disadvantage as stated in surah-mukminun 71 : "if the truth 
had been in accord with their desires, truely the heaven and the earth 
and all being therein would have been in confusion and corruption". 
2) the jurists agreed that in all of things always found the benefit 
(advantage) aspect and disadvantage aspect. The advantage aspects 
is the most essential for world beneficial and the hereafter. The 
shari'a sent down for giving explanation to the mukallaf (one who 
have responsibility and obligation) about which one is good and 
which one is bad. 
3) most of the maslaha (advantage) or mudhorah (disadvantage) are 
conditional in character. It should be analysed by rational review by 
considering various aspects of human life. 
Some examples of law determination based on maslahah mursalah such as, 
tax payment by people, when the government treasury does not have 
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sufficient funds to maintain public interests, prohibition of slaughtering 
small female animals for protecting it's population. 
There one more method of legal analysis which was developed by jurists 
of Malikiyah school that also utilized to support realization of maslahah. 
That is Al-dhariah which means the way that connect something to 
otherthing, while the other meaning is something that will bring to 
prohibited act and cause mafsadah (disadvantages) or something that will 
lead to good act and cause maslahah (advantage or benefit). 
Juridical legalization of prohibition of bad act can be realized by law 
decision of haram (unlawful, prohibition) or makruh (hateful) depend on 
quality of caused distruction (mafsadah). And the reason for giving 
permission and chance for the act that is considered as good can be done 
by law decision of wajib (obligatory), mandub (optional but meritious if 
perform) and mubah (optional, allowed). 
H. Istishab 
Istishab according to it's meaning is, drawing up the law or new 
regulation by persisting to prevail the exist regulation at the present and 
the future accordance to previous prevailed law, before there is other 
argument to change it.66 
The jurists of Hanabilah, shafi'iyah and drahiriyah proposed their 
argumentation to support the use of istishab method that is, the law 
regulation that have been determinated before either by text or by result 
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of ijtihad analysis, logically remains to prevail as long as there is no new 
regulation to change it, and it is done to avoid the vacuum of law. 
There are some principles in method of istishab : 
1. every thing which have no decision of it's prohibition is mubah 
(allowed) and the persistence of law on unlawful thing before a new 
argumentation is astablishedto allow it. 
2. every general regulation or decision is allowed to prevail in its 
generality before there is any argumentation to specialize it. 
3. every regulation that have been formed through the legal agreement 
(a'qd shar'i) to prevail before any other agreement obrogate it. 
4. every legal decision that have been formed through realization of 
legal stipulation will continue to prevail before any incident or 
cases change it, eg. one who keep ablution is remain keeping it 
before any incident abrogate it. 
5. every mukallaf (one who burdened by obligations and 
responsibilities) basically is not burdened by any thing, before any 
contract make him burdened by various acts eg. : every man have no 
obligation to maintain woman before marriage. 
i. Urf (custom) 
Usually what is meant by urf is that tradition which has become 
custom in society, whether in form of act or attitude or saying. The 
example of urf is like custom of people to do "sell and buy" by giving 
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money and goods to each other with out saying "ijab Qobul" (consent 
between them). 
Urf users in process of law formating strengthen its reason by God's 
saying in sura al-a'raf 199 "hold to forgiveness, command what is right, but 
turn away from the ignorant". There is the word urf in that verse which 
connoted to good traditions which become popular and approved by 
society. Beside of that, one of hadist from ibn mas'ud state' "whattever is 
considered as good by muslims, certainly is considered good too by God. 
The distinctions between ijma and urf are : 
Urf exist by approval of all people or majority of them, till if the urf 
devied by some people, it is not cause the taint of urf. While ijma 
exist by approval of all jurists (mujtaheed) of muslim communities 
unanimously at that time when ijma had taken place, if there are any 
denial from one or some mujtaheed, therefore the ijma is 
considered as not valid. 
The establishment of urf caused by approval of majority people on 
certain act or saying where the majority of people comprise all 
social strata, from ordinary people, elite class, jurist or non jurist 
while establishment of ijma caused by agreement or approval of the 
jurists only. 
Urf which made a basic of legal decision, when it change therefore 
its legal decision also change so it have no legal binding any more, 
while for ijma, especially ijma shakikh (ijma by statement) where 
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its legal binding is based on agreement (ijma) is considered as have 
no chance to exercise ijtihad on legal decision that have been 
determined by ijma. 
The various sources of law as discribed above are generally used to draw 
up law on the legal case. Beside that, there is the other source of law called 
Al-dzariah. 
Al dzariah means the way that connect something to another. While 
according to the term is, something that will bring to evil deeds 
(prohibited acts) and create mafsadah (distruction) or it will bring to 
good deed and create maslahah (advantage, benefit). 
The first one called sad al-dzariah and the second one called fath al-
dzariah. 
Acknowledgement towards al-dzariah basically by considering the result 
of act, then, the law for that act decided, for example haram (prohibited) 
and makruh (hateful) for act that will create mafsadah (distruction or 
disadvantage) or law decision of wajib (obligatory) mandub (optional but 
meritious if perform) or mubah (allowence, optional) for good deeds that 
will create maslahah. Legal decision such as haram, makruh, mubah wajib 
and mandub, depend on the quality of mafsadah or maslahah that have been 
created. 
From various sources of islamic law above, it can be said that the two kinds 
of source of law that are; the main sources like Al Qur'an and hadists and 
subsidiary sources as supporter such as ijma, qiyas, ijtihad, istihsan etc. 
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During the time of the prophet life, Al Qur'an always accompanied by 
practical form through sayings and acts of the prophet. Muslim society at 
that time did not need other sources to understand the law formulation and 
perception of attitude ethic. The prophet himself handled the problems 
faced by his community and gave the answer and solution when it was 
needed. After the prophet has passed away, direct explanation of law 
stipulations did not exist any more, then the ijma answered the problems 
beside Al Qur'an and sunnah. 
With the growth of muslim communities, a lot of new problem and cases 
emerged where most of them were unique, so, to solve that problems, 
established the qiyas or analogy, that is making deductive analogic 
comparison from Al Qur'an and hadist. If this qiyas get general approval, 
it becomes the ijma. Some time this general approval could not be 
achieved, than ijtihad as a result of individual analysis based on Al Qur'an 
and hadist was applied for solving the existing problems. 
Al Qur'an and sunnah give eternal law and foundation for shari'a while ijma 
qiyas and ijtihad make syariah enable to develop and more dynamic and 
adaptable to the change of time. 
Beside of that the subsidiary sources of law as stated above make syariah 
more flexible and tolerant although must be presisted based on the basic 
values in Al Qur'an and hadist as a frame of absolute reference. 
To achieve the aim in order to make shari'a applicable in every time, the 
muslim jurists also developed usul fiqh is the knowledge about approach 
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and evaluation of shari'a which is utilized for determining the 
methodology where the jurists andintelectual can make practical decision 
of the emerging problems. 
Now adays, especially muslim communities need a sufficient theory for 
interpreting Al Qur'an for their need that specially giving character to 
social tenets of Al Qur'an. 
Classical interpretors in medieval period treated Al Qur'an verse by verse, 
though occassionally they also give cross reference when interpreted the 
verse, but it was not done systematically, cause by that their Qur'anic 
interpretation have not produced a cohesive and significant weltanschaung 
(world view). The interpreters have admitted principle "the part of Al 
Qur'an interprete the other part" (Al Qur'an Yufassiru ba'duha ba'da), but 
the endevours to combine the meaning of Al Qur'an systematically for 
building an integrated weltanschaung have not yet been done. In 
interpretation book, muslim communities have writen a bulk of methods 
and principles of Al Qur'an interpretation called usul tafsir (the principles 
of interpretation) in formulating this knowledge, the muslim scholars 
have done great service for undertanding the Al Qur'an, especially in 
literally style and idiom of Al Qur'an in it's literally and metaphoric usage, 
also in distinguishing between verses which have general meaning and 
verses which have special meaning etc. Actually these endevours are very 
important for a understanding the text of Al Qur'an. Inspite of that, there 
is on urgent need toward hermeneutic theory that will help us to 
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understand the meaning of Al Qur'an comprehensively, so that whether the 
» 
theological part or ethical part and legal ethic of Al Qur'an become 
comprehensive and cohesive.67 
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3. KINDS OF PUNISHMENT 
The islamic criminal law can be divided into several categories. 
A. Reviewed from it's soruces of law, punishment can be classified 
into two categories : 
a) Punishment which have argumentation in textual evidence, 
these are, hudood, qisas, diyah and kafarah (expiation) i.e. 
punishment for adultary, thief, robber, rebel, murderer, and 
one who divorce his wife by dzivar (divorce which is effected 
by a husband likening his wife to any part of the body of any 
of his kins woman within the prohibited degree) 
b) Punishment which based on textual evidence. This 
punishment called ta'zir (penal punishment) such as : attempt 
to commit crime, breaking the mandate, false witness. 
B. From relation between one punishment with other punishment, it 
may be classified into four kinds 
a) Primary punishment (Al uqubat al asliyah), these are 
penalties originally prescribed for an offence. For examples 
prescribed punishment for fornication, stoning to death, 
homicide etc. 
b. Substitutionary punishment (Al uqubat al badaliyah) if there 
is some thing inhibiting primary punishment, then some 
other punishment should be awarded. For instance, in case of 
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Quasy homicide diyat is the prescribed original punishment, 
and in case of ta'zeer offences, ta'zeer are the original or 
primary penalties. But if had or gisas punishment can not be 
awarded and instead of it diyat and ta'zeer are awarded, then 
these punishment would be substitute in nature. 
c. Subsidiary punishment (Al ugubat al tabaiyah), that is the 
punishment which are awarded to offender on the basic of 
following the primary punishment, for instance prevented 
murderer from getting legacy of the murdered wealths. 
d. Complementary punishment (Al ugubat al takmiliyah) that is 
the punishment imposed as a complement to the punishment 
that had been imposed previously. This punishment must be 
based on judges verdict seperately while substitutionary 
punishment does not need separate verdict. For example, the 
amputed hand of thief is to be hung from his neek till he is set 
free. 
C. Punishment may be classified in to following kinds in relation to 
yudicial power as to the determination of the quantum thereof, 
a) Punishment with a Single Unit 
As regards to such punishment, the court has no power to 
enhance or mitigate the quantum thereof, although they may 
naturally admit of mitigation or enhancement, such as rebute, 
exhortation or flogging. 
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b) Punishment with two limits 
These punishment involve two limits : minimum and 
maximum the court has the power to choose any penalty 
between them as it may claim fit; for instance, inprisonment 
or flogging as ta'zeer. 
D. Punishment may be clasified in to the following Kinds in relation 
to the object there of: 
a. Corporal punishment; punishment inflicted on the human 
body such as, execution, stoning. 
b. Psychical punishment; punishment whose object is the 
offenders mind nather than body, such as exortation, 
intimidation and threatening. 
c. Punishment inflicted on human freedom, such as 
inprisonment, banishment. 
d. Pecunary punishment; punishment whose object is the 
material possessions of person, such as, diyat mulct and 
confiscation. 
E. Punishment are classified into the following kinds in accordance 
with offence. 
a. Punishment of hudood, for example, prescribed punishment 
for hudood offence. 
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b. Punishment of Qisas and diyat. ie. punishment prescribed for 
offence entailing retaliation and blood money. 
c. Punishment of expiations, prescribed punishments for 
certain Qisas and diyat offences as well as certain ta'zeer 
offences. 
d. Penal punishment; punishment prescribed for ta'zeer 
offences. 
In islamic criminal law and it's punishment stelsel, the four kinds of 
punishment as stated above such as hudood, Qisas and diyat, expiation and 
penal punishment (ta'zeer) are an important part of punishment stelsel. 
Generally, the four kinds of punishment classified into three part, that are, 
hudood, Qisas and diyat, ta'zeer. 
The following part, will discribe the hudood, Qisas and Diyat and ta'zeer 
as important punishment stelsel islamic punishment concept. 
The fixed punishment (Al hudood) 
According to the classical manual of islamic law, islamic criminal 
law recognizes six major offences, each of which has a penalty prescribed 
in fixed terms in the Qur'an or the sunna. These offences are known to 
muslim jurists as the offences of hudood.68 
The six offences generally recognized as offences of hudud are, the 
drinking of alcohol, theft, armed robbery, illicit sexual relations, 
slanderous accusation of unchastity and apostasy69 
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Some jurists classified hudood punishments into seven offences there 
are: 
1. Adultery or fornication 
2. Qazaf (false accusation) 
3. Drinking wine 
4. Larceny (Theft) 
5. Blood sheed 
6. Apostasy (riddah) and 
7. Rebellion (Al baghyu) 
Even some jurists classified hudood punishment only into four 
classification, among them is Mohammed S. el-Awa. 
" Al though the majority of jurists agree on the classification of the a fore 
mentioned offences, some authorities hold differing view, either adding 
to these six offences or reducing their number. Taking into consideration 
that a hadd punishment is a puni shment defined by God in the Qur'an or the 
Sunna, it apprears to me that only four of the six mentioned offences can 
be classified as offences of hudood. 
The remaining two, namely apostasy and alcohal drinking, can not be so 
classified since neither of them warrants a punsihment which has been 
strictly defined in the word of the Qur'an or the sunna.70 
Despite controversy as to classification of Hudood it would be approprite 
to describe the various kinds of punishment in islamic criminal law. 
Had is a punishment prescribed by Allah and constitutes his right. It is laid 
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down in the interest of society. When jurist say that such and such 
punishment is the right of Allah, they mean that the punishment in 
question can not be annulled by the society. In other words, any 
punishment which has been declared obligatory in the public interest and 
is designed to eradicate corruption and ensure peace and security, is the 
right of Allah.71 
After being reported to the judge, it (had) is not to be pardoned either by 
him, by the political authority or by the victim of the offence.72 
Hadd means prevention, hindrance, restraint, prohibition and hence a 
restrictive ordinance or status of Allah, respecting things lawful and un 
lawful.73 
A. Adultery or fornication 
There are three punishments laid down in the shari'a for adultery or 
fornication; whipping, banishment and stoning to death. 
In Al Qur'an the sanction for adultery is in phases. At the beginning of 
islam the sruction is house confinement up to death and condemned (An 
-Nisa' : 15-16). 
"if any of your woman are quitly of lawdness, take the evidence of four 
(reliable) witnessess from amongst you, against them and if they testify, 
confine them to the houses until death do claim them or God ordain them 
some other way." 
"If two men among you are quitly of lawdness, punish them both, if they 
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repent and amend, leave them alone for God is oft returning most 
merciful". 
Then, come another sanction, that is jild (whipping) a hundred lashes. The 
Al mighty said: "the woman and the men quitly of adultrey or fornication, 
flog each of them with a hundred stripes. Let not compassion move you in 
their case, in a matter prescribed by God, if ye believe in God and last day. 
And let a party of the believers witness their punishment "(An-nur : 2). 
And the last is the hadist of the prophet;" take it from me, take it from me, 
take it from me, Allah have given way to them (women who committed 
adultrey) unmarried man who committed adultrey with unmarried woman, 
floged each of them with a hundred stripes and exiled for one year. And 
married woman committed adultrey with married man lashed with a 
hundred lashes and stonned (narrated by muslim from ubadah ibn shamit). 
Based on above hadist, if unmarried man and unmarried woman committed 
adultrey, as a sanction is a hundred lashes and one year exile. As for 
flogging, the jurists agreed that it is to be implemented, while for exile is 
the competency of the authority. 
According to fathi Bahansi, stonning punishment is sanction pertaining 
policy of law where it is handed over to the policy of authority whether 
to apply it or abandon it in accordance with general welfare.74 
As to the banishment, Imam Malik has expressed opinion, that only the 
man that will be exiled, and the woman would not go out without mahram 
(keen who prohibited to marry to), so shall not be exiled. Mean while, 
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according to imam Shafii, iman Ahmad and iman Az-dzahiri, banishment of 
one year is imposed to both of them. 
For married man and married woman, their punsihment is stonning (rajm) 
to death, but some jurists maintain that their punishment is only a hundred 
lashes as followed by Azariqoh sect from khawarij. 
Through critical analysis of studies on punishment of adultrey. Some 
jurists deny stonning punishment on adulterer.75 
As for the punishment for homo sexual, lesbian, having sexual relationship 
with animal and corpse, the jurists differ in their opinion in accordance 
with their differences about whether it considered as adultrey or not. 
B. False accusation (Qazaf) 
This offence may be difined as an unproved allegation that an 
individual has committed zina. 
In Qazaf, there are primery punishment, that is jild (flogging) and 
subsidiary punishment that is rejection to his or her testimony. 
The quantity of jild is eighty stripes, noless and no more. If the adulterer 
repent, according to imam Abu Hanifah, his or her testimony still can not 
be accepted. But according to iman Malik, iman Shafii, and Imam Ahmad, 
her or his testimony can be accepted again after repentence. 
This punishment has been laid down in the Qur'anic verse: "and those who 
accuse honourable woman and bring not four witnesses, scourge them 
with eighty stripes and never afterward accept their testimony. They 
indeed are evil doers." (24:4). 
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C. Drinking wine 
In the Qur'an, the drinking of alcohol and various other actions, 
such as usury (riba) and eating the flesh of swine (aklal khinzir) are simply 
declared to be forbidden (haram). 
All the school of Islamic law consider the drinking of Alcohol to be crime 
for which a hadd punishment is prescribed. Although they disagree about 
the number of lashes which should be inflicted, they all claim it to have 
been fixed by the prophet. According to the Hanafi school punishment for 
drinking is eighty lashes. The same view is held by the Maliki and Hambali 
school. 
According to another Hambali view, and to the Shafii, Zahiri and Zaydi 
schools, the punishment is only fourty lashes, although he then allowed 
the addition of lashes up to eighty lashes if the imam intend to do it. 
So the extra fourty lashes, according to imam Shafii is considered as 
ta'zeer. 
The reason behind the differences of opinion about the number of lashes 
is that the holy Qur'an did not determine it clearly and definitely and so 
does what have been practiced by the prophet and his discciples. Some 
times, the prop 
het lashed wine drinker with few lashes and some other times with much 
lashes, but never exceed than fourty lashes. In Umar's time, wine drinkers 
were inflicted with eighty lashes, while Abu Bakr inflicted fourty lashes 
for them. Inflicting of eighty lashes for wine drinkers during Umar period, 
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was determined on the basis of deliberation result amongst disciples of 
the prophet on proposal of Abdurrahman Ibu Auf. And the reason behind it 
that the wine drinkers begin to increase at that time. While in AH period 
wine drinkers inflicted by eighty lashes by analogy of false accusation. 
The source of this punishment is to the following saying of the holy 
prophet. 
"the person who drinks wine, scourge him with lashes and if he drink again, 
lash him again.: 
D. Larceny 
Larceny in terms of punishment can be devided in to two kinds; 
larceny threatened by hadd and larceny threatened by ta'zeer. Larceny 
threatened by hadd punishment is divided into two; sariqoh sughro 
(ordinary larceny) and sariqoh kubro (big larceny/robberey) also knwon 
as hirobah. Punishment for theft is prescribed in the Qur'anic verse: as for 
thieves, both male and female, cut off their hand, it is the recompense of 
their own deeds an exemplary punishment from Allah. (5:38). 
The punishment of hand amputation can not be pardoned if the case have 
been submitted and handled by the ruler accordance with the hadist of 
prophet; "keep away punishment amongst you, if the case has reached in 
the hand of Imam, therefore Allah will not forgive him, even the victim 
forgive him", (narrated by Hakim from Ibu Umar).76 
Nearly all jurists (Imams) agree that the thief s right hand should be 
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amputated from the wrist for the first theft. But they differ in respect of 
subsequent the fts. 
According to the four Sunni school, if there is a second theft the thief s 
left foot should be amputated. The Hanafi hold that for subsequent thefts 
there should be no further amputation, and that the only way to punish the 
offender is by ta'zeer.77 
On the other hand, the Malikis, Shafiis and Ahmad b. Hanbal hold the view 
that for the third theft, the left hand should be cut off, and for fourth, the 
right foot.78 
According to Atha's view, the thief who has committed the first theft, his 
hand should be amputated. If he committed the second theft, he should be 
punished by ta'zeer, as the reason is that in the holy verse, there is no 
commandement to cut off the foot.79 
The different view was expressed by Ibn Hazm in Al Muhalla. He claimed 
that the Qur'anic verse previously cited allowed no amputation except the 
theft's hand. Thus according to Ibu Hazm's understanding of this verse, in 
the second theft, the left hand should be cut off, while for subsequent 
thefts there should be no further amputations.80 
As to compensation to section of theft, the jurist differ in their view. 
Hanafi school jurists, generally have opinion that the owner of property 
can claim the return of his property after the thieft had suffered 
sanctioned punishment. 
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If the property is still found, whether in the hand of the thief or had been 
handed over to other person, therefore the victim can ask for 
compensation from theif. While according to Abu Hanafi, compensation 
and sanction can not be combined, it means, if the hadd punishment have 
been inflicted on the offender, therefore, no compensation should be paid 
by him. But, Imam Shafii and Imam Ahmad hold a view that sanction and 
compensation can be combined because according to them, offender have 
violated two rights thats are the right of God in the form of prohibition of 
larceny and the right of man in the form of taking some one's property 
illegally. 
Thus, if the goods still be in the hand of offender, all jurists agree that the 
offender should return it back. However views differ, if the goods are not 
in the hand of thief any more. 
£ . Blood sheed (AI Hiraba) 
Three terms are used for this crime : Al Hiraba, or armed robbery, 
al sariqa Al Qubra or the great theft and Qat'al tariq or high way robbery, 
the three terms are used interchangeably by the jurists and in the book of 
figh.81 
It may be noted that the difference between the crime of theft and the 
crime of armed robbery appears in the basic element of each crime. In 
theft, the basic element is the taking some one else property by stealth 
conversely, in armed robbery it is the intention to take property by 
force.82 
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The Qur'anic verse prescribed four punishments for the crime of hiraba, 
i. e, death penalty, crucifixion, cutting of the hands and feet on the opposite 
side (the right hand and the left food or vice versa) and banishment (nafi). 
In the text of islamic law, we find lengthy discussions about the inflicting 
the punishments prescribed in the Qur'anic verse. 
To summarize this discussions, one can divide the jurists into two groups. 
TheMaliki andZahiri schools hold that the judge has the right to choose 
the punishment suitable in each case and to impose it. To explain this 
freedom of choise, Al Qarafi stated that the judge has to do his best to 
determine what is most beneficial for the community and then to act on 
it.83 
On the other hand, the Hanafi, Shafii, and Hanbali schools deny the judge 
this authority, holding that this crime involve more than our possible 
punishment, depending on the manner in which the criminal act is 
committed. Thus, if the criminal kills his victim, he should be sentenced 
to death; if he steals his money, he should have his right hand and left foot 
cut off, and if he threatens travellers, he should be banished, in other 
words, the imposition of punishment is to differ according to the nature 
of the crime and not according to the nature of the personal character of 
the criminal.84 
F. Apostasy 
Apostasy in Islamic criminal law means turning back from Islam 
after being a Muslim. 
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The common view among Muslim jurists, as well as among western 
orientalists is that apostasy from islam is a crime for which the death 
penalty is prescribed. 
The majority of the muslim jurists classify this punishment as being in 
hadd category. 
Nearly all muslim jurists recognized two punishment for apostasy : the 
one is primary punishment which is death penalty and the other is 
subsidiary which is confiscation of property. 
Some jurist stated that the punishment for apostasy is submitted to Allah. 
There is no profane punishment for him. As the reason for that view is the 
saying of God in Surah Al-Bagorah verse 217, only indicate the futility of 
his good deeds and eschatological sanction is in hell for ever. 
As for, the hadist narrated by ibn Abbas, said "whomsoever change his 
religion, kill him, this hadist appearently, revolve due to a lot of jurist at 
that time, discussed the matters about different punishment for man and 
woman, the importance of giving opportunity to repent as well it's time 
limit to repent. Beside that, this hadist is hadist ahad that can not be a basis 
for inflicting hudood. Another reason is that the (infidel) apostasy itself 
does not make some one allowed to be sentenced to death, the reason 
which permitted the death penalty for infidel or unbeliever is if he war on 
and fight against Islam. This is also in accordance with what is stated by 
Muhammad S. EL-Awa; 
To sum up, the Qur'an prescribed no punishment in this life for apostasy. 
The prophet never sentenced a man to death for it. Some of companion 
of the prophet recognized as a sin for which there was a ta'zeer punishment 
as did some jurists. Actually, Islamic law considers apostasy as the most 
major sin and the limits for ta'zeer are not in its case of binding force, thus 
a court may either sentence an apostasy to death, imprison him, or 
prescribed what ever other punishment it thinks appropriate. Also, the law 
makers of a muslim community may enact what ever puni shment they feel 
to be suitable for this offence. 
G. Rebellion (Al baghyu) 
There is no agreement amongst Islamic jurists about definition of 
Al-baghyu. The Hanafi jurists define it as the exit of the one from the 
obedience to legal Imam (leader) without reason. 
While shafiiyah jurists stated that rebel is muslim who violate the imam 
(1 eader) by the any of not obeying him and release from him or refuse the 
obligation with having force and having leader.85 
The rebels are responsible for criminal acts, specially after and before 
rebellion. The crime at the time of rebellion are two kinds :86 
The crime which is directly related to the rebellion and the crime which 
have no direct relation to the rebellion. The crime which is directly 
related to the rebellion, such as : destroying the bridges, bombarding 
weapon wire house, killing or capturing leaders. So all of that should be 
punished by punishment of rebellion which is submitted to the ruler, that 
means may be sentenced to death. For the crime which have no direct 
relation with the rebellion such as drink alcohal, fornication which they 
commit in the time of rebellion where they persist should be responsible 
to their act as an ordinary hudood classification. 
Qisas (equalpunishment) 
The Islamic Shari'a has prescribed Qisas (equal punishment) or 
retaliation as the punishment for intentional homicide and wound caused 
intentionally. The crime involving Qisas and diyat are as under : 
1. Intentional or felonious homicide 
2. Quasi intentional murder 
3. Unintentional homicide 
4. Intentional infliction of wound and 
5. Unintentional infliction of wound 
The meaning of Qisas is that the offender is to be awarded punishment 
identical with his offence: he would be killed or wounded in the same way 
as he kills or wounds his victim. 
The legal cause of imposing Qisas are as under : 
Al-Isro : 33; 
"nor take life which God has made sacred, except for just cause and if any 
one is slain wrongfully, we have given his heir the authority (to demand 
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Qisas or to forgive) but let him not exced bounds in the matter of taking 
life : for he is helped (by the law)". 
Al-maidah : 32 
"Forme I intend to let thee to draw on thy self my sin as well as thine, for 
thou wilt be among the companions of the fire, and that is the reward of 
those who do wrong." 
Al-Furgon : 68, 69. 
"Those who involve not with God, any other God nor slay such life as God 
has made secred except for just cause, nor commit fornication and any that 
does this (not only) meet punishment (but) the penalty on the day of 
judgement will be doubled to him, and he will well therein in egnominy." 
Al-bazorah: 178,179 
"O Ye who believe! the law of equality is prescribed to you in case of 
murder, the free for the free, the slave for the slave, the woman for 
thewoman, but if any remission is made by the brother of the slain, than 
grant any reasonable demand, and compensate him, with handsome 
gratitude. This is a concession and a mercy from your lord. After this, 
whoever exceeds the limits shall be in grave penalty in the law of equality 
there is (saving of) life. To you, 0 Ye men of understanding, that ye may 
restrain your selves." 
In retaliatory punishment, the victim and vis lawful heir have the right to 
forgive the offender. Hence if they do forgive, the punishment of Qisas 
would stand invalidated. This remission may either be without 
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compensation or involve blood money. But pardoning or remission does 
not mean that the person in authority can not award appropriate penal 
punishment. In relation with the pardoning or remission, all the jurists 
agree on the pardoning of Qisas, and consider it as most important thing 
than accusate it. This thing is in accordance with God's saying in Surah Al-
Bagorah : 178 as stated above and Surah Al-maidah 48 as under : 
"We ordain therein for them, life for life, eye for eye, nose for nose, ear 
for ear, tooth for tooth, and wounds equal for equal. But if any one remits 
the retaliation by way of charity, it is an act of atonement for him self, and 
if any fail to judge by (the light of) what God hath revealed, they are (no 
better than) wrong doers." 
Beside of that, Anas Ibn Malik narrated; 
"as far as I know, every case of Qisas reported to the prophet, so, he always 
order to be remitted."87 
What is meant by remission, according to imam Shafii and imam Ahmad is 
forgiving the Qisas and diyat with out any compensation. While according 
to Imam Abu Hamifah and Imam Malik, remission or pardoning toward 
diyat can be realised if there are the willingness or agreement of offender. 
Thus, according to Imam Malik and Imam Abu Hanifah pardoning or Qisas 
is without any compensation, while pardoning diyat is considered as a 
reconciliation not pardoning. 
And one who have the right to give pardoning is the one who have right to 
claim it, while the one who have right to make reconciliation is the one 
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who have right on Qisas and pardoning. And through reconciliation the 
offender can pay compensation less, equal or more than diyat. 
Diyat or price of blood 
Diyat has been prescribed by the Shari'a as the basic of substantive 
punishment for quasi intentional and in advertent homicide or infliction 
of wound. 
Diyat in intentional homicide is not a primary punishment but as 
substitutionary punishment toward Qisas if Qisas can not be realized or 
abrogated due to special causes. 
Diyat is the fixed blood price which is taken from the offender and given 
to the victim of his lawful guardian. Although this price is received as a 
punishment, it is never deposited in the state treasury, but become the 
property or asset of the victim.K 
Kinds of diyat punisment according to Imam Abu Hanifah and Imam Malik 
are three kinds : those are a hundred camels, a thousand dinar in gold or 
twelve thausand silver dirham. 
There is no difference between the diyat of a child and an adult, the weak 
andthe strong, the law brows and the high brows, the ruler and the ruled. 
Diyat is imposed on the goods or property of the offender or on the family 
if he can not pay the whole of diyat, whether it is diyat for life or what is 
less than life 
The source of this punishment is the Holy Qur'an (4 : 92) : 
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"never should a believer kill a believer, but (if it so happen) by mistake 
(compensation is due, if one (so) kill a believer it is ordained that he 
should free a believing slave, and pay compensation to the deceased's 
family, unless they remit it freely. If the deceased belonged to a people at 
war with you, and he was a believer, the freeing of a believing slave (is 
enough). If he belong to a people with whom you have a treaty of mutual 
allience, compensation should be paid to his family, and a believing slave 
should be freed. For those who finds this beyond their means, (is 
prescribed) a fast for two months running, by way of repentance to God, 
for God hath all knowledge and all wisdom." 
The prophet (saw)'s verdict in this connection is as follows : 
"whoever is killed in advertently as by flogging or beating with a stick or 
being hit by stone, his blood price is a hundred camels.88 
Diyat of a hundred camels known as a complete diyat, whether it is heavy 
or light. While if the blood price less than complete diyat is termed as 
arsh. There are two kinds of arsh : the fixed arsh and the unfixed arsh. The 
fixed arsh is that the quantity where of has been determined by the law 
giver. For instance, so much arsh for a finger and so much for a hand. 
Unfixed arsh is that, the quantity where of has not been prescriber in the 
holy Qur'an or Sunnah, and whose amount depends on the discretion of the 
court. This unfixed arsh is also knwon as the ruling of the government or 
the fair judgement. 
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Penal Punishment or ta'zeer 
As have been stated previously that every act which have been 
prescribed it's punishment by Al Qur'an or hadist is called hudood crime. 
While the act (crime) which have not prescribed its punishment by Al 
Qur'an and as sunnah is called ta'zeer, for instance, breaking the promise, 
belitting, bribery, false witness. 
The word ta'zeer is derived from the verb 'asar which mean prevent, to 
respect and to reform. The verb is use in it's first and second meaning in 
the holy Qur'an. However, in islamic legal terminology ta'zeer is a 
punishment aimed firstly at preventing a criminal for committing further 
crimes, and secondly, at reforming him. 
With the exception of offences involving hudood, qisas and for which 
specific punishment have been laid down, penal punishments also 
constitute basic punishments in the case of hudood and qisas offences 
when they may be awarded as altrenative penalities.89 
Hudood crimes can also change into ta'zeer crimes, if there are any doubt 
like wise, if hudood crimes do not fulfill requirements, for instance 
attempt of theft, attempt of murder. And other form of ta'zeer crimes are 
crimes where its kinds and forms determined by the ruler although it must 
always suitable or not contradict with the values, principles and the aim of 
shari'a. In other words, ta'zeer as a penal punishment also can be utilized 
to determine and punish the crime that be and develop due to the 
development of society and era where it has not been prescribed in Al 
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Qur'an and hadist such as, punishment for environment degradation, trafic 
matters, computer crime etc. 
The jurists, generally allow the merging of fixed punishment (hadd) and 
penal punishment (ta'zeer) as long as it is possible. 
The jurists devide ta'zeer in to two: 
1. the crime related to the right of God and 
2. Crime related to the right of person. 
The crime related to the right of God means every thing related to the 
public benefit for example: cause the distruction on earth, robbery, 
larceny, disobey the legal ruler etc.while what is meant by crime which 
related to the right of person is every thing can then threaten individual 
benefit,such as, person not paying the debt, denuntiation etc. 
The Kinds of ta'zeer 
Unlike hadd punishment for qisas, ta'zeer punishment has many 
variaties and the judge can choose the one suitable to the particular crime, 
depending on criminal circumstances, psychological condition, his 
record etc. Although the judge has a wide range of punishment that be can 
select, but the authority of the judge is limited by his obligation not to 
order a punishment which is not allowed by Islamic law. 
Th c punishments allowed as ta'zeer as below: 
A. Admonition (al wa'z) exortation etc 
Admonition means reminding the person who has committed at 
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transgression that he has done unlawful thing for example, as the first 
stage in dealing with wives in case of disobedience, the holy Qur'an says: 
"as the these woman on whose part you fear disloyality and ill conduct, 
admonish them (first) (4:34) 
B. Repriment (al-tawbikh) 
t 
Repriment may be through any word or act which the Qadi (judge) fell 
suppicient to serve the purpose of ta'zeer. Jurists usually refer to some 
specific words ar acts as a means of refriment. However, may vary 
according to the offence and conduct of offender.90 
C. Threat (al-tahdid) 
Threat is a ta'zeer penalty by means of which the offender may induced to 
mend his behaviour out of fear of punishment, it may consist of threatening 
him with punishment, if he repeats what he has done, or by pronouncing 
a sentence against him the execution of which is delayed until he commits 
another offence (within a given period of time). A part from the normal 
condition of the suitability of the ta'zeer punishment, implementation of 
the threat, in the even of another offence, must clearly be intended.91 
D. Boycott (Al-hajr) 
Boycott as a ta'zeer punishment is recommended by the Qur'an (4:34), and 
it was practical by the prophet in the case of the man who did not 
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participate in the campaign of Tabuk. Hazrat Umar (R. A. A) instructed the 
people to have no intercous with rebel, in addition to awarding him the 
punishment of floging and banishment. Accordingly no body talkes to him 
until he repented and the governor of the town reported it to Hazrat Umar 
(R. A. A) who then, allowed the people to end his boycott.92 
£ . Public disclosure (Al-tashhir) 
According to Fugoha (islamic lawjurists) ta'zeer punishment in the 
form of announcement of the offender act is intended in order that 
offender to be frightened and other people would not do the same crime. 
And this sanction is hoped to have represive and preventive effect. 
Among crime where punishment is given as examples by jurists are false 
witness, larceny moral distruction, judge arbitrariness selling and buying 
prohibited goods. From those examples it appears that ta'zeer punishment 
which take form as public disclosure or announcement of ofenders crime, 
it implemented in response to crimes which have great impact or influence 
and are dangerous to the society.93 
As for, the basic of this public disclosure punishment is Umar decision on 
a false witness on whom has been inflicted flogging punishment then 
paraded around the town. According to Shuraih, a well known judge who 
served under Umar and Ali, the false witness must be publicly identified 
in order to warn people not to trust him. The means of public disclosure 
usually consisted of the taking of the offender by some of the judge 
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representatives to every part of the city and telling the people that he has 
committed an offence for which he had received ta'zeer punishment.94 
F. Fine 
The first view is held by theHanafi school and some of the Shafii. 
According to the Imam Malik, the Imam Ahmad bin Hambal, the Imam Abu 
Yusuf, the famous Hanafi jurist and some of shafii s, financial punishments 
are allowed as ta'zeer. The Hanafi judist explained that the view of the 
Imam Abu Yusuf means that the Qadi, or the ruler, should keep the 
offenders money away from him untill he has repented.95 
On the other hand, the jurists who deny financial punishment as a lawful 
ta'zeer punishment claim that it was legalized in the begining of Islam but 
abrogated after wards. Tahawi was the first jurist who expressed this view 
in his famous book "Sharh Ma'ani al Athar" (explanation of the meaning of 
the tradition). This claim of abrogation was, however, strongly rejected by 
ibn taymiyya and his student, Ibn Al Qayyim on evidence taken mainly 
from the prophets practices and from some of his companion decision.96 
It is an established fact that fine has been imposed as a penal punishment 
under shariah. For instance; fine for stealing fruit by flucking it from it's 
tree, is double the price of the stolen fruit. The offender will be liable to 
some appropriate penal punishment in addition to fine in accordance with 
the following edict of the holy prophet (saw): 
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Whoever steals some thing is liable to fine equal to double the values as 
well as punishment.97 
G. Imprisonment (Al-habs) 
Al-habs literally means restrain. According to ibn Qoyyim, Al-habs 
means to restrain some one in order not to act crime, whether that 
restraint take place in house, in mosque or many other places. Thats, what 
al habs means in the time of the prophet and Abu Bakr. But when the 
muslim communities and Islamic theorities grew bigger and wider. In the 
ruling time of Umar, he bought the house of syafwan bin Ummayah with 
the price 4000 dirham and further the house transformed into a prison. On 
this basis, most of the Ulema allowed the ruler to build a prison although, 
there are the Ulema who does not allow it because the prophet and Abu 
Bakr never build it, though ever have arrested some one in his house or in 
mosque. 
The jurists who allow prison punishment beside have reason on Umar 
action as has been explained above and Ustman action that imprison Zhabi 
Ibn Harits, also well founded on Ali action where he imprisoned Abdullah 
ibn Zubair in Mecca. This prison punishment can be as primary punishment 
also can be as subsidiary punishment in ta'zeer. 
In Islamic law, inprisonment is of two kind, imprisonment for a definite 
term and imprisonment for an indefinite term. Imprisonment for a definite 
term may be inflicted for minor offences, the jurists prefer flogging as 
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the punishment for major ta'zeer offences.98 
The minimum period for imprisonment is one day, but the schools hold 
different views concerning the maximum period. 
Some of period hold the view that the maximum period of the 
imprisonment is two or three month, and some other have opinion that the 
maximum period of imprisonment is submitted to the judge in accordance 
with the condition of offender and kind of its crime. The shafiiy ah jurists 
hold the view that the maximum limit of imprisonment's period's is one 
year by analogy to banishment. 
Imprisonment with unlimited period can be in the form of life long 
imprisonment. It also can be limited up to the repertance of the offender. 
As for imprisonment for an unlimited term, it is imposed on habitual 
criminal who, in the judges view can not be reformed by ordinary 
punishments. 
All the school of Islamic law authorize this punihsment to last either until 
the criminal's repertance, or until his dealth in the case of dangerous 
criminal." 
H. Banishment 
We have already referred bunishment in the context of the 
punishments for fornication. 
Hanafi school considers this punishment as an additional ta'zeer 
punishment for fornication, while other school consider it as hadd. 
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Generally, this punishment is imposed on offender of dangerous crime 
and worried to give influence to others consequently, the offender must be 
banished in order to avoid that influences. 
I. Flogging (al-jild) 
The punishment of logging is one of the basic penalties laid down by 
the Islamic shari'a, as it contitutes one of the hudood. It is also included 
in the ta'zeer. As a matter of fact, it is preferable to all punishments for 
dangerous ta'zeer offences. 
In accordance with Hanafi schools, Jild or flogging in ta'zeer can not 
exeed the limit of hadd punishment by the reason of: 
"Whoever imposed a punishment reaching the limit of hadd punishment on 
other than fixed crime (hudood)), so he is one of those whose over act 
exceedingly (narrated by Al Baihaqi from Nu'man ibn Basheer and Al-
Dhahar.100 
As for, the minimum limit of flogging in ta'zeer is considered as jitihad 
matter. Cause by that, it is proper if the different opinions occur amongst 
jurists. Only that, for the sake of law certainty, the ruler is entitled to 
determine the minimum limit by the reason of the criminal law matters 
related to the benefit of society. 
Among the views of the jurists about this matter is the view of the jurists 
of Hanafi school where generally stated that the flogging as a ta'zeer for 
which of its minimum limit, must be able to give preventive and refresive 
impacts to the offender as well as the communities. 
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J. The death penalty(al-ta'zeer bil-Qatl) 
As has already been mentioned, the death penalty or hanging is 
prescribed as a hadd for an offence involving blood shed and according to 
some jurists, the offender is to be hanged alive and then slain. As a matter 
of fact hanging as a hadd is a punishment of high way robbery and on this 
ground some jurists have expressed the view that hanging way also be a 
ta'zeer punishment. According to Hanafi texts the offences in which death 
penalty is imposed are adultery, docoity, the murder where in qisas can not 
be imposed and those offender whose harmful conduct may not be stopped 
by other punishment. For the Maliki school, the principle that the ta'zeer 
punishment should fit the crime, the criminal, and the victim as absolute 
application.101 
Thus, the death penalty is permissible in certain cases, where either the 
offence itself is of a very serious natural, such as spying for the enemy, or 
propagating heretical doctrines, or practices which split the community, 
or the criminal is habitual offender whose wickedness can only be so 
stopped. The shafii and the Hambali school allow the death penalty to be 
imposed in some cases for which it is allowed by the Malikis.102 
The puni shment mentioned above are important ones and may be imposed 
for any offences what soever, but there are other punishments which are 
not common and can not be awarded for every offfences. 
The more important of these other punishment are as follow:103 
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1) demotion : these hoi ding public offices whether as public servant 
or in honourary capacity are liable to this punishment, 
2) deprivation: this mean to diprive the offender of some the rights he 
legally enjoys, for instance the right to testify, hlolding of an 
office, disheritance of a share in the booty to a slain person and 
invalidation of wife's expences for living, 
3) confiscation : thi s applies to all the instruments used in committing 
of an offence and all forbidden things 
4) making amends : it means eradication of the effects produced by the 
offender as criminal act, for instance demolition of a building 
constructed on thorough fare, destruction of utensils used for 
drinking wine and mixing water in milk. 
There punishment are also included in the law enforce and are put into 
effect. 
That are all of kinds of punishment found in islamic punishment stelsel 
that generally known. 
As for ta'zeer punishment as one of important punishment in Islamic 
criminal law system, applicable to face the social change. 
Change in law, like in society, is parennial, the case of Islamic law, change 
applies to its interpretation, approach and application, although the 
material souces remain unchange. 
In ta'zeer punishment, there is no restriction, as far as the islamic law 
manual are concerned, on the judges authority to choose the punishment 
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he considers suitable for the crime keeping in view the criminal's 
character and the victim where applicable. All kinds of punishments stated 
above will be imposed on offender if all conditions or requirements 
demanded including all elements of every crime are fulfil. Moreover, 
before imposing the punishment, the judge must be convinced that the act 
is a really evil and the offender committed with out the fact of being 
forced and there is no intigating factor (criminal defences) also it should 
to be determined, in how for the responsible capability of offender, it 
means there must not be any doubtness at all when imposing penal 
sanction. 
This principle too is supported by the prophet saying : 
"avoid realization of punishment in doubtfulness". 
Beside that, islam obligate the carefulness in imposing the punishment. 
The following events described how much the carefulness needed and how 
important the condition or requirement that there must not be any 
doubtness in imposing the punishment. If there is any doubtness, even 
slightest of it, therefore the primary punishment can not be impased or no 
punishmetnat all. 
As for the incident that took place during the time of the caliph Umar as 
follow: 
"reported to the caliph that some of boys who work for Habib ibn batar, 
have stolen she camels belong to the one of muzkah people, when Umar 
ask those boys, they confessed to having stolen, and Umar ordered that 
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their hand to be cut off. But when he thought twice, he said at last" for the 
God sake, I would cut off their hands, if I do not know that you employ 
them, but you make them starving untill allowed for them to eat what is 
prohibited to them, for God's sake, due to that I don't amputate their hands 
but I will punish you instead, amputate their hands but I will punish you 
instead, with fine inflicted on you" and he ordered the employer to pay 
doubled price of that she camel.104 
The divercity of punishments in Islamic treasury as stated above, can be 
seen that there are kinds of punishment which have eternal character such 
as hudood, qisas and diyat. Beside that there is ta'zeer which has unlimited 
and changeable character, where it can be developed and formed in 
accordance with the demand of society in a developing of era. 
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4. THE BASIC PRINCIPLE OF PUNISHMENT 
Islam does not recognize the dichotomy of worldly life and here 
after life, material life and spiritual life.Basically, according to Islam 
there two lives are two sides of a coin and are inter related. The obedience 
of Muslim in serving, implementing the law that organise his life is asset, 
requirement or vechile for reaching of the here after life beside indeed, 
including for pursuing the goal of wordly life. 
So, material life or profan life and spritual life (religious life) is realized 
together. It is in accordance with thesis that stated by the prophet 
Muhammad; "whole of this earth is mosque". 
Like wise, between the individual life and social life, the integration of 
mankind is imperative. 
Muslim is obligated to live as an integrated comminity, guard the 
collectivity, but beside that Islam also respect the individual right. Thus 
muslim as an individual human being with his collective life is united and 
complementer. 
The place which for to serve all of life activities is society or a state. So 
it is also in accordance with the goal of state in islamic view. 
"The state according to Islam, is not intended for the goal of 
administrative and political onluy, and also not for fulfilling the collective 
demand of certain people, so, the state is not the last goal, but it is only 
a mediator to achieve the last goal.105 
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All the foundamental policies that have been determined by Al Qur'an and 
Al Sunnah are based on the principle of justice, truth and honesty, can not 
be changed by state. 
All citizens of state including the head of state are equal before the law. 
For administrative purpose, Islam does not recognize the liberty of 
legislation. For it would be incompatible with the ethical control of 
human actions and ultimately of society.106 
The executive needs no clarification as it is concerned with the carrying 
out of the law of God which is complete in it self and punishment are well 
difined in case there is any difficulty the rule of necessity may be 
invoked.107 
The judiciary in Islam is independent of the executive, but is bound by the 
Qur'an and the Sunnah for those who do not judge by what God has sent 
down are the disbeliever (5:44), wrong doers (5"45), law breakers 
(5:477). 
Even so with the other system of life, beside system of law, such as 
politic, economy, socio cultural etc, all of them, are interlinked, depended 
and complementary to active one goal, that is to implement and realise the 
God commands as the ruler, the excator of whole universe, or the 
prosperity of mankind under the protection of Shari'a. All of that basic 
principles as stated above prevail in all systems of life including the 
system of punishment. Punishment system in Islam is based on the same 
fundamental principle with what have formed the islamic basics its self. 
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The basic values and principles for buinding the fundamented of islamic 
society with all of its system including criminal law system with its 
punishment stelsel are tawheed (the unity of God), Risalah (the prophet 
hood of Muhammad) and Khilafat or caliphate (vicegerency of man). 
Tawheed (the unity of God) 
According to Al Qur'an tawheed contain the meaning that Allah i s 
one in his substance, one in his character and one in his act. 
One in his substance means there is no God but him and no ally for him, 
One in his character mean, there is no other substance exceed one or more 
of his perpect devinity character. 
One in his act means, there is no one can do whatever has been done or 
probably will be done by God. 
With this concept of tawheed, Islam prohibit worship, and absolute 
obedience to the other except God. The tawheed doctrine also award to the 
human amandate about progressing of life quality and improving the 
development in every aspect, whether in material, spritual, moral, etc. 
Tawheed will liberate human from slavery and devotion to fellow human, 
goods or wealth, position, status etc, although the searching of wealth or 
property, status, position and obedience to leader is compeled required in 
Islam, but some how, remain in certain limits and not exceed than love and 
obedience to God. 
No one is allowed to accupy position or dignity over than dignity of 
ordinary human even the prophet Muhammad, the most perpect man, as 
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commanded by God to say, "I am but a man like your selves (but) the 
inspiration has come to me, thatyour God is one God", (18:110), further, 
God says; 
"God, there is no God he, the living, the self subsisting, eternal, no 
slumber can saize him nor sleep. His are all things in the heavens and on 
earth. Who is there can intercede in his presence except as he permitted? 
He knoweth what (appeareth to his creatures as) before or after or behind 
them. Nor shall they compass rought of his knowledge except as he 
willeth. His throne doth extent over the heavens and the earth, and he 
feeleth no fatigue in guarding and preserving them, for he is the most high, 
the supreme (in Glory) (2:255). 
Thus, tawheed free human from the shakle of slavery that bound the soul, 
and more over tawheed contain the ideals of mankind union, because all 
the mankind are equal before God and obbey only to one absolut authority 
and persue one goal that is the God's fovor. 
Al Qur'an said in surah Al-Mulk verse 1; 
"Blessed be he, in whose hand is dominion and he over all things hath 
power". 
And At-Imran: 64; 
"Say, o people of the book, come to common terms as between us and you 
that workship none but God, that we associate no partners with him, that 
erect not from among our selves, lords and patrons other than than God, 
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if the turn back say ye : bear witness that we (at least) are muslim (bowing 
to God's will)" 
These verse indicate that God is independent, self sufficient, not asking 
advice from any one and not giving accountability to anyone. 
"He can not be questioned for his acts, but the will be questioned (for 
theirs)" (21:23). 
Allah is the source of all power and authority and it can not be limited or 
bound. 
"and recite (and teach) what has been revealed to thee of the book of thy 
lord; non can change his words, and none wilt than find as a refuge other 
thanhim".(Al-Kahfi:27). 
God is face from any mistake and only he who has the souvereighty that 
will never end. 
In law activities, only God as the authority, the ruler and the law maker. 
This tawheed principle abolish concept of politic souvereignity and law of 
human. This doctrine also contain principle or theory of equality before 
the law, by the reason that all of human are equal before God (the law), the 
ruler and the law maker, no distinction or discrimination on the ground of 
race, group position, states etc. 
God says in the holy book; 
"0 mankind we created you from a single (pair) of male and female and 
made you into nations and tribes, that ye may know each other (not that ye 
may dispice each other) verily, the most honoured of you in the sight of 
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God is (he who is) the most rightious of you and God has full knowledge 
and is well acquinted (with all things)" (49: 13). 
The principle of equality before the law or theory of equality newly exist 
in the system of man made law at the end of eighteenth century or the 
beginning of nineteenth century, while Islam has already recognized and 
applied this principle even on wider scale at the seventh century. With this 
principle of equality that is based on tawheed doctrine, therefore, the 
proporsional justice principle can be achieved. By the principle of 
tawheed, law enforcement can be well supported because fear of God by 
means of obeying him, it also meant of obey and enforce the law that it will 
lead the progression of human life. On the contrary, the violation or the 
disobedience will cause obstruction to progress and create distruction. 
Beside that, this doctrine also contain the principle of layality or 
obedience that it is very much need for the sake of existence of law 
enforcement. This kind of obedience is more valuable than the obedience 
caused by man made law, because the obedience toward God promised a 
reward in the form of merit and torture for disobedience in life of here 
after. 
Inspite of that, tawheed is also related to the doctrine of the here after 
life. 
The doctrine of tawheed and the doctrine of here after are deeply inplanted 
in the heart of every muslim more than man made law. The moral force that 
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come from man made law with all of its intrument proved is not always 
effective to prevent the precipation of criminal acts. 
Fazlur Rahman discribe the importance and significance of here after 
doctrine as under: 
Frequently, the occurence of the inharmonious of world with the ideals 
moral, especially in case where moral sincere efforts defeated or made 
prustated by those who have evil motive for doing moral violation, 
apparently, it almost shake the moral loyality. 
But, moral conciousness oppose to all of idea that the benevolence will 
remain not find orl bring the equitable merit as well as will be prustated, 
and the crime and evil will flee from retribution whether apart or full of 
it. 
Cause of that, for facing as well as and make perpect the moral struggle as 
well to make it realize and to absorb in mind the reciprocal character 
between the benevolence and success, evil and punishment, therefore the 
moral consiousness require that the man must be alive again after death. 
Moreover, the exertion efforts to achieve a moral ideals can not be 
expected from mankind with out the belief of here after life. The belief 
of the here after life will make easy to inplant moral concept and even it 
will make easier to base some one's life for the sake of moral ideals.108 
In the principle of tawheed are also found the restriction theory of 
competency or right of judge and ruler. This is intended in order that the 
judge will not act arbitrarily. 
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Generally there are three principles that restricts the authority of judge. 
The principles are; the limited authority of judge, responsible to violation 
and guilt that he has done, and giving freedom and opportunity to people 
to dismiss him if it is considered as importance. 
The history have recorded a lot of consequences caused by ruler and judge 
whom have been given the absolute authority. In islam, the duty of judge 
and the ruler are to implement what have been determined by God, and for 
certain fields, he has freedom, but still limited and should always refer to 
the Qur'an and the hadist in determining punishment. 
Risalah (the prophethood of Muhammad) 
There is a vechile that given to mankind to accept the law of Allah 
which is known by term of al risalah (the prophethood). 
The mission carried out by massenger is to convey the Gods' saying to 
mankind, and to propagate and to spread out the God's tents as well to 
implement it on the earth. 
All of this constitutes amission of all prophet that exist since man accupy 
and leave on this earth till the last messenger of Muhammad. 
A messenger is not only to carry out the mandate of God, but also should 
give direction how to practice that mandate in the daily life. For that 
reason, the messenger is the example or good model that should be 
followed. The messenger sent to reform and liberate human from the 
slavery of evil. 
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Have a source from the prophethood mission, there are two things which 
should be accepted that are; (a) Al-Qur'an the holy book where God has 
laid down his law and (b), giving and providing a good model and the true 
interpretation of Al Quran contents by prophet Muhammad. 
The prophet Muhammad has set up Islamic life model according to the 
God's saying by practical method in implementing the God law and giving 
the needed important detail. The combination of both consitutes the 
highest sources of law in islamic law. 
Allah says in the holy Qur'an; 
"we sent a fore time our apostles with a clear signs and sent down with 
them the book and the balance (of right and wrong), that man may stand 
forth injustice, and we sent down iron in which is (material for) mighty 
war, as well as many benefits for mankind, that God may test who it is that 
will help, un seen, him and his apostles for God is full of strength, exalted 
in might (and able to enforce his will)" (57:25) and, 
"a similar (favour have ye already received) in that we have sent among you 
an apostle of your own, rehearsing to you our signs, and sanctifying you, 
and instructing you in scripture and wisdom, in new knowledge". (2" 151) 
and then, 
"ye have indeed in the apostle of God a beautiful pattern (of conduct) for 
any one whose hope is in God and the final day and who engages much in 
the praise of God (33:21). 
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The important principles needed for reforming the law such as principle 
of justice, equality, truth, etc, will exist by itself, if the law which based 
on the holy Qur'an and the Sunnah beinginforced and implemented. 
Khilafah or caliphate (representation or viceguence) 
The caliphate is the third basic principle in islamic law system. 
The word khalifah literally means representation. The place and the 
position of man according to islam is act as vicequence of God on earth 
cause by that, his every acts or conduct in every aspect has the standart 
which, have been determined by God through Al Qur'an and As Sunnah. 
With that reason, God and his law is the center of rotation and control of 
human activities. 
The truth and deepest value of human will be determined by his 
relationship with God, him self, fellow mankind and with nature. Like wise 
in enforcing the law, he must act in accordance with the rules and law that 
has been prescribed by God and his apostle. Because he (man) is only 
implemented representative of God and not as a maker and ruler. 
The concept of representation discribed by Al Qur'an in surah Al Baqorah 
verse 30 is as follows : 
"Behold, thy lord said to the angels, "I will create a vicegerence on earth", 
they said "will thou place there in one who will make mischief there in and 
shed blood?" whilst we do celebrate thy praises and glorify thy holy 
(name)? "he said 
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"I know what ye know not". 
And in Surah Sadd verse 26; 
"O David; we did indeed make the a vicegerent on earth, so judge thou 
between men in truth (and justice) nor follow thou the lusts (of thy heart) 
for they will mislead thee from the path of God. For those who wonder 
astray from the path of God, is a penalty grievous. For that they forget the 
day of account." 
Thus, the vicegerency concept make man whether he is a ruler, a leader or 
ordinary people, avoid and keep away from arbitrary character in 
implementing all his activites, because he is a vicegerent of God on earth, 
he must account for all his acts before God. It means, among human, there 
is no ruler "and" the ruled". 
The knowledge given by God to human about God him self, about his laws 
with it's sanction, where all of that have positive effect for establishment 
of moral and characteric. 
The vicegerency concept obligate muslim to prohibite evil deeds and 
order the good deeds (Al-amru bilma'ruf wan nahyu anil mungbar). With 
this obligation, Islam can create it's society wary on anykind of state and 
or outhority which act out of bounds. 
The prophet has said that the best jihad (holy war) i s declaring the truth in 
from of the arbitrar and despotic ruler. 
If some one has died in defending his right, he i s honoured with the martyr 
status (shaheed). 
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The prophet also said that; whom soever one of you see an evil deeds, 
therefore he should stop it by his hand, if it is not possible, then by his 
tongue, but if it is too not possible, then he should hate it by his heart and 
this is the form of the weakest of faith (imam) (narrated by Abu said Al 
Hudriy). 
The above hadist form of a basic theory of social control. In Islam this 
right given to even a common man. And converselly if the people oppose 
his the right and just rulers and make harm, therefore the rules can give 
mandate to punish them. Thus, the concept of tawheed, risalah and 
vicegerency with it's the have after doctrine contitute of the source of 
community inspiration that will never end to fight and prevent any form 
tyranny and despotism. 
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5. THE GOAL OF PUNISHMENT 
In islamic legal terminology, the goal of shariah (jurisprudence) is 
more popular with designation "maqasidul tashri" where basically that goal 
refer to principles of established lifes such as materialization of general 
welfare, justice, equality, integration, approval, humanity. Therefore 
islamic law intrinsically applicable to every condition although the 
configuration can change in accordance with needs of situation.109 
If we look into the holy Qur'an, the obligation of punitive action beside as 
law obligation, it is also moral obligation as well as spiritual's. 
While in secular system it only considered as legal obligation. This is 
undeniable fact. Al-Qur'an view about the essence of lawis that the values 
which form the pulse of social community, must be preserved although 
have to take the life out of the offender or beheaded him if it is necessary. 
No need to be soft where at the end even cause law evasion, it cause 
degradation of respect towards moral standards.n0 
The penal system in Islam with its gradation, from heavy to light 
punishment its goal is generally to materialize the general welfare of 
society in this world and hereafter, avoid the disadvantage and distraction, 
and materialize justice for society without discrimination. 
The above goal must remain as a basis even if the punishment decision is 
the result of individual interpretation and judgement (ijtihad) 
The punishment arranged in the holy book and as sunnah and that 
determined by exertion (ijtihad) have some goals, among them are : 
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1. Damn yah 
2. Hajiyah 
3. Tahsiniyah111 
1. The meaning of daruriyah is everything that must be there for the 
sake of existence of human life whether spiritual life or material life, if 
daruriyah is not exist, the human life flawed and gone the bliss and 
conforts, and in life here after deserve severe punishment.112 
The daruri stipulations is legal decision that can preserve the necessity of 
human life by guarding and keeping their welfare and benefits. 
When the norms are disobeyed there will occur much distructions. In 
respect of punishment for example, the aim of the punishment included in 
daruriyah in imposing Qisas, diyat, and hadd. 
In case of murder there areQisas and diyat. This punishment is imposed 
with the aim to preserve the life and soul. Though the holy Qur'an 
permitted equal retribution by qisas but also allowed compensation or 
ransom if agreed by both sides. 
So in qisas and diyat beside ritaliation (Qisas) there is compensation of 
love and mercy (diyat) too. 
For drunken there is hadd to preserve the soul, hadd for treason is for the 
sake of respect. Hadd for theft, deception fraud, is to make offenders 
frightened.The hadd for adulterer and adulteress is intended to guard the 
descendants and their dignity. The hadd punishment for one who has 
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committed adultery is reformative and contain the meaning of spiritual 
cleansing of offender. 
Thus, generally speaking the aim of punishment included in daruriyah 
category are : 
a. protect the soul 
b. protect the religion 
c. protect the intellect 
d. protect the descendant and honour 
e. protect the property 
2. The hajiyah. It is everything comprehended fully by society to 
avoid difficulties and problems, in order to eliminate the narrow 
mindedness.113 
The hajiyah stipulation give opportunity and chance for mukallaf 
(responsible person) to gain case and laxity where they are in critical 
condition to materialize the daruri stipulation. If the hajiyah stipulation 
does not come into effect it will not rain the life, but it can cause narrow 
mindedness and stuck. For instance, laundry man or tailor are obligated to 
pay the lost or compensate whom gave him the cloths to be washed or 
sewed if there is any defect. 
Including here an instance, prohibition of good accumulation, selling 
alcoholic drink, etc. This hajiyah stipulations intended to protect 
individual freedom, freedom to have religion. 
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3. Tahsiniyah, it means to utilize everything proper and worthy which 
is justified by good tradition where all of these covered by makarimul 
akhlak (moral).114 
For that reason, it can be said that the aim of tahsiniyah, firmly related to 
there reformation of good moral, good customs, and up grading the quality 
of implementation of various stipulations of daruri in better way. 
Examples of what are included in tahsiniyah stipulation are; prohibition 
of trickery in war, prohibition of killing women, children, preachers, in 
war, prohibition of women wearing minimum clothes which can stimulate 
sexual desire on the street. The aim of daruriyah, hajiyah, tahsiniyah 
above, damonstrate that the purposes of punishment in Islam are very 
complete and varied. 
Those purposes are not only for retribution and or compensation, 
prevention or deterent, justice and general welfare. 
The three kinds of that purposes appear stratified, in accordance with the 
level of guilt and the emerged distruction. And it should not be forgoten 
that the three kinds of purposes above remain have the element of based 
on element of general welfare to maintain the benevolence of life. 
The three interest above, which are classified as the tahsiniyah the hajiyah, 
and the daruriyah are comprementary to each other. However the daruriyah 
constitute the main purpose of Islamic law. If it is ruined then it will run 
the others, and if hajiyah or tahsiniyah is ruined, it is afraid that will ruin 
daruriyah too. 
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Yahya muhaimin, cs. observe the purpose of Islamic law from 3 point of 
views as below :115 
First, the purpose which is observed from the aspect of giving and 
burdening the taklif (responsibility) on the mukallaf (responsible person). 
From this view point the Islamic jurisprudence aims at to reform, to guard 
and fulfill the need of human life in it's various dimensions, to avoid 
human acts which are dominated by authority of carnal desire and return 
to the purpose of his life. Which includes devotion to God only, it aims at 
to protect human nature so that it's existence remains intact. The purpose 
of the law is also to protect and preserve the law it self as a mandate of 
Allah that must be carried out. Thus the ibadah (religious services) in 
Islamic law is having two positions. The first position is obligation, 
because the command of ibadah has come from Allah. This command must 
be followed as it is. The human being have no right to make law of hi sown 
pertaining the method of ibadah. The second position is considered as 
necessity because the implementation of ibadah basically is to fulfill the 
need of human life which have positive impact and can preserve the 
existence of human as unique being that received the mandata of God. 
Second, the purpose that considered from determination of islamic law 
capacity. 
Viewed from legalization of law capacity therefore the purpose of islamic 
law is preserving human existence in various level of his life, whether in 
primary (daruriyah) secondary (hajiyah) complementary (tahsiniyah). 
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The primary level is a stage of human essencial need, where if it is not 
fulfilled, it will evoke the nonexistence of his humanity. For that reason, 
this level require the realization and materialization in contact with real 
life, and preservation of its existence. 
The secondary level is a stage of human need which is important though 
not so essencial as in primary level. The main purpose in this level is to 
make all difficulties perished and pull the advantages and benefits or 
general welfare, until the fulfillment of primary needs gain dispensation 
in this secondary needs. The complementary level is a stage of human 
adornment needs to beautify himself as to be the servant of Allah, who 
have the status of more value than the others for instance the manners of 
eating and drinking, interacting, dressing, cleanring, subsidiary religious 
services, etc. 
Third, the purpose observed from the mukallaf (responsible person) in 
receiving the taklif (responsibility) viewed from this purpose, therefore 
the purpose of islamic law is to give choices of certain law capacity which 
consciously done without being forced and on his own will, to give the 
relevance between the law order and the law implementation which is done 
by mukallaf (responsible person), because if that implementation is not 
based on law regulation, therefore his religious services are in vain and 
uneccepted. The implementation of shara (law) must be oriented to the 
main purpose, that is to fulfill the right of Allah as a creator (Kholiq) and 
to fulfill the right of human as being, and to create the benevolence and 
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reject the disadvantage and distruction where all of that can not be 
engineered by human in one side without being consulted to the ethic code 
that have been determined previously. 
In the sentencing process, there are some parties involved directly or 
indirectly.There are the victim, the offender, the judge and his colleaques, 
and society. Although the purposes of punishment have been explained 
from Shariah terminology, it would be appropriate to examine from 
general terminology where in the purpose of punishment is retributive, 
deterrent, and reformative. 
The purposes of punishments from view point of those parties involved 
whether directly or indirectly are as below. 
For the offender 
1. to impose the punishment equal to his offence as a caution and a 
lesson for up grading the self awarness 
2. to prevent the recidivism 
3. to rehabilitate and re-educate offender 
For the victim/his family 
1. to perish the revenge 
2. to give the caution in order not to commit crime 
3. to educate the soul in order to be more obedient and beneficial for 
society. 
For the society 
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1. to enforce justice, to create the secure feeling as a basic needs of 
human 
2. as a lesson and or a caution so that not be followed 
3. to strengthen the moral force and faith of society 
4. to restore the balance that have been disturbed 
5. to protect the honour and chastity 
6. to preserve the benevolence of life 
7. to create the stability and certainty. 
For the judge and his colleagues (rulers) 
1. to increase the self consciousness and persisted to be consistent 
2. to grow and strengthen the authority 
3. to strengthen the confidence of society 
6. THE RELATIONSHIP OF PUNISHMENT CONCEP-
TION WITH LAW AND MORAL 
Law and moral are unseparable things. In other ward the concept of 
law must be always accompanied by the concept of moral, to explain this 
statement, can be seen in the process of trial. For instance, in the trial, 
both sides of those who have disputes and their witnesses intentionally lie 
or give false witness (and this tendency often performed by offenders or 
their witnesses), therefore the result of this acts, the judge will face 
difficulties to uncover the truth and consequently, the fair and just 
sentence is hard to be achieved. Where as one of the many purposes of law 
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is to uphold the justice. And that is the main principles of law. Refer to 
the case above, it make use feel the need of "the other law" behind the 
present law and this "the other law" is able to stimulate and mati vate them 
to give correct information or true admission, till the truth can be 
uncovered. 
For that reason the court obligate the witnesses to take the oath before 
deliver their witnesses. The reason of giving correct information or true 
admission is springing out from what is called "moral" that originated 
from belief, creed, or faith or religion. 
Every acts that break the law and can be legally prosecuted must be 
approved or considered as crimes by society, because the society also 
convince that the acts are sin and it's proper to be punished. Society's 
support, create situation where law enforcement will operate smoothly 
and safely. The police, the prosecutor will do their duties peacefully. And 
the judge can give the sentence correctly. As the result, the society, the 
offender, the victim will accept the sentence with peace. Thus every law 
and regulations made, to be applied on the society it will be succeeded if 
supported and in accordance with the faith or creed of the majority of that 
society. 
On the other side, the role of this concept of moral in the building of 
society character, fear to court and its instruments is not sufficient to 
prevent man to do crime, because if he can ascape from the reach of law, 
therefore he will do it, cause by that, it should exist the awareness that 
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inplanted in heart of majority of society to restrain them do the crime. 
Bribery, discrimination service of famous lawyers, and false witness, all 
this thing is enough to protect criminal from the reach of law. 
This awareness also should be inplanted in heart of leaders or rulers. 
It is not difficult to see, even with a little sight, that the factor which 
determine human advance or decline depent largerly on the nature and the 
role of those who exercise control over the sources of power and direct 
the affairs of society. It is clear that mankind can hardly resist moving 
along the road shown by those who lead, if only by virtue of the fact that 
leaders control all resources, hold the rein, power and possess the means 
of shaping and moulding minds and behaviour, they have the power to 
influence individual as well as social system and moral values. 
Conversely, if leadership is in hand of those who have no moral, the life 
style of that society drifts toward rebellion against God, exploitation by 
man, moral degeneration and cultural polution. 
All of this will lead to "anomic society," general corruption of ideas, 
affecting the arts and science, politic and social economy, cultural ethic 
and behaviour, law and justice. 
In Islam, moral is akhlaq, akhlaq is moral. The meaning of akhalq 
etimologically originated from the word "khuluq" and its plural is "akhlaq" 
which means good behaviour, ethic, moral. The word "khuluq" have 
compatibility meaning with "khilqun", except that the khuluq is human 
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attitue from inside (ruhaniyah) while khilqun is human attitute from out 
side (jasmaniyah) 
The term "khuluq" also firmly related to "kholiq" (the creator) and 
"makhluq" (the creature).116 
The etimological meaning have implication that akhlaq (moral) related 
and connected to God, the creator who create human, so the akhlaq demand 
must came from "khaliq", and there is comformity too with "Makhluq", that 
indicate that the source of akhlaq also came from collectively human 
determination. 
So in life, human must have good moral and attitute in accordance with the 
standards from God and human.117 
To have akhlaq with Allah means to devote him and obey what ever he 
command (51:52), make as compass of life what he have granted, (17:9, 
41, 82) (2:12) promise to obey all his commands (51:3) by the way of 
implementing his tenets (51:3) carry out the task as vicegerent of God 
(2:30) where all of it will be called to account (16:93) so that the human 
gain happiness and prosperity by the way of implementing his good and 
true tenets (13:29) where all that covered whole aspects of life (2:208) 
which is done by exertion (22:78) even have to sacrifice whatever he 
possess and loved (9:111) that he ready to suffer (2:214) in the meaning 
of what as much as capable and as much as what is possessed (2:286). 
Further more, to have akhlaq with people means tolerance to other 
religions, giving the right of neighbor whether as citizen of country or 
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member of certain religion, not egoistic, responsible to social matter, 
help each other, forgive each other mutual respect, mutual love, the 
existence of equality concept, just, creative, and dynamic. While to have 
akhlaq with nimals and plants means to preserve and utilize them for 
interest of ibadah (religious services) not hurt them and not exploite them 
etc.118 
From all what stated above, it is tangible that between akhlaq (moral) and 
shariah (law) and aqidah (doctrine of the unity of God) constitute as 
unseparable thing and complementary. 
The moral force of islam exist on the obedience with will and awareness 
and the belief in life here after doctrine. 
The obedience which does not come from the will and the awareness and 
the belief is not the true obedience. The obedience also does not means 
something ephameral or temporal and irrigular. Because the true 
obedience is the attitute continuously and constantly being believed and 
comprehended fully to whole aspect of ethic life of individual, as a sign 
of faith and obedience to the law of God. 
As have been stated previously in the concept of khilafah, the purpose of 
creating and existence of human on this earth is to devote by the way of 
carry out the trust that given by God and his messenger. And all of his 
services, devotions and dedications called ibadah (religious services). 
Thus, islamic moral contain the meaning of belief (Al Iman) submission 
and devotion (al islam) which carried out by approval of heart (Al Qalb) 
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and logic (Al Aql) which is confirmed by tongue (Al lisan) as well as acts 
and endeavour (Al Amal). This is the superiority of islamic moral concept 
compared to western moral concept. 
With the concept of devotion, submission, piety, awareness, and will, 
muslim obey and carry out legal decision willingly and fully aware. Law 
obedience by the above moral concept is two unseparable thing, 
interlinked and complementary, because law and moral in islam is like 
both sides of a coin. 
The obedience and piety or devoutness to God's law is as a one and only of 
distinguishing factor of human dignity in accordance with God saying 
"verily the most honoured of you in the sight of Allah is (he who is) the 
most righteous of you". 
The obedience in western moral emerge from awareness and fear of the 
result that will cause harm which is tangible, direct and sheer material 
distruction. While moral in islam have higher values. For it does not 
merely emerge from awareness and fear of the result that will cause 
tangible, direct and sheer material distruction as aboved. But more than 
that, the obedience which caused by devotion to the creator, belief and 
fear of the hereafter doctrine. The fear of God and the judgement day 
evoke the awareness, responsibility, seriousness and courage of moral. 
Therefore the islamic moral is also afraid of prohibited acts by God 
although the consequence of the offence characteristically is unclear, 
indirect, and non-material to the society. For instance, the drinking of 
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alcoholic drinks although the impact of the drunk did not caused other 
offences, for another instance, fornication by mutual agreement and the 
offender is not bound to marriage. 
The hereafter doctrine also evoke great responsibility towards God 
including to fellow mankind and nature. Because a muslim believe that not 
on act in this world can escape from being called to account to God. 
Caused by this accountability, muslim became discipline in realizing the 
determined decisions, including legal decision. Thus the legal discipline 
that longed for can be materialized 
Islamic moral also based on justice and equality as comform to God's 
saying: 
"O ye who believe ! standout firmly for justice, as witness to God, even is 
against your selves, or your parents, on your kin, and whether it be 
(against) rich or poor, for God can best protect both. Follow not the lusts 
(of your hearts) lest ye swerve, and if you distort (justice) or decline to 
do justice, verily God is well - aquainted with all that ye do. (the holy 
Qur'an : 4: 135) 
The verse contain the meaning of institution of judicature that free from 
emphasis, the influence of other institution. 
Because the different of moral concept it lead to the difference concept 
of crimes/offence and punishment. Western moral make very much cult of 
individual. This attitude reflected from their ideas about crimes and 
punishment. They assume that crimes emerge from situation or dilapidated 
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system and psychological complexity and nerves which is very difficult 
to be tackled. That is why they lean to give freedom to individual 
particularly the right that considered as personal. Therefore consuming of 
alcoholic drinks or liquors, fornication by mutual agreement, according 
to them, it is not a crime or offence and if it is considered as having an 
element of crime, than the punishment is very light. While communist 
moral is very much make cult of society. For that reason they impose 
heavy punishment on individual who rebell against the government. 
Islam recognize and acknourledge that the western and communist moral 
concept is true in some part and indeed the surroundings of individual, 
whether it is come from invironment or psychological matters can 
influence the individual. 
There are a lot of moral schools emerged and as much as that too the 
criteria used for determinating good and bad, right and wrong. The 
emperism school is focusing good and bad on account. Of the human 
experiences. The intuitionism state that good and bad determined by 
human in tuition whether such as the inspiration, conscience and instinct. 
Rationalism consider that good and bad based on human logic because 
logic is the sources of ethic. While traditionalism stressing good and bad 
on its consistency with prevailing tradition or custom. Hedonism viewing 
good and bad on its pragmatic values or it's pleasure. Egoistic hedonism 
state that good and bad depend on individual happiness, Universalistic 
hedonism say that good and bad depend on general happiness. 
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Evolutionism consider good and bad based on how near or how far its good 
and bad with the ideal as a purpose of life, its process occur continiously 
and slowly. 
Ahlus sunnah wal jamaah consider bad and good based on religion, not on 
logic because logic is not possible to knowgood and bad. While mu'tazilah 
having opinion that good and bad depend on its comformity to logic, 
because logic is a gift from God. Al Ghazali consider good and bad on 
logic that based on religion (Al Qur'an or Al Sunnah), while Abu Ala 
Maududi consider it from determination of experience, logic and intuition 
that guided by God through his revelation, it appears if this last view that 
can be as a principle of ahlaq (moral) n islam, because in reality, moral 
consitute as reflective habit that should be supported by the truth of logic 
and intuition and quided by God revelation. 12° 
From various discription above, it can be seen that the are the harmonic 
belance in islamic moral, that is between moral towards God, moral 
towards other people and society and moral toward nature and the other 
creature where the three is an integral part. 
Differ with the western approach which focus their attention on moral that 
pertaining to relation between man and man only. In islam ? the system of 
moral not only relate to moral itself or to tradition or culture system but 
it also firmly related to law system (sharia) and faith system (Agidah) as 
an integrated and complementary system. The three systems (law, moral, 
religion or faith) is supported by the doctrine of here after. 
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Human, according to islam is not a mainly passive human being in facing 
the condition that surround him, human is created by God as human being 
by having will and capable to determine his will based on his awareness of 
good and bad. It is also true that some condition and situation of economy, 
politic, social and structural institution influence human act, but it is also 
appears that even in afluent countries where its political, economy 
condition that considered well and secure, the crime is presisted to go 
rampant. 
The difference view about the matter above, caused by the difference 
analysis about the status and function of human. Some schools of moral 
consider human is only animal among the groups of animal, while the other 
schools consider human is more than just animal and therefore it is remain 
to be said as a community or being, while even its humanity function put 
by the various way, from social animal, moral being, economic animal, 
rational animal, spiritual being etc.121 
According to Al Qur'an view, the essential attribute of human beingis "the 
personality" that compaise the possessing of self awareness and self 
determination, will and intelect creative. He is different with others 
creatures among creation of God on the earth, even his superiority is 
recognised by holy creatures in heaven like angels (11:34). More over 
stand up in his special relation with God in meaning of having "personality" 
that possessed by & both, and as consequences, his status among all of 
God creatures is of God's vicegerent (2:30). He burdened with the 
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responsible where it can not be sustained by sky, earth and mountains 
(33:727). He has cosmic mission, because what ever that be in the sky and 
on the earth have been ordered or commanded to devote and obey to him 
(47:3). That is supra cosmic. Because he is belong to God and to him he 
will return (2:156). Allah is the last destination of human.122 
Thus, he is a theocentric being that sent down to earth in scope of limited 
dimintion of space and time with physical environmentl that also limited 
by space and time; and status of his God's vicegerent meant he should has 
function as integrated being, that is a complete, harmonic and creative 
being in all dimentionofhis personality whether it phisically, spiritually, 
morally or intelectually and esthetically.123 
If that matters above connected to punishment issue, so, islam award the 
punishment to human based on in how for, he could account for his guilt. 
In determining of punishment, islam delibrate the offender condition and 
condition of his society. The kind of punishment in islam such hudood, 
qisas and diyat at glance are appear strict and cruel, but thats must be keep 
in mind that, before the policy of the punishment determined, first, islam 
will make efforts to cleanse society from every kind that can evoke 
criminal act, obligate the apparatus act justly, create sociale structure and 
well and secure, clean government including maintain fair economic 
system. After, the above situation is conduced, then islam determine a fair 
preventive sanction that will be imposed to offender who has no plausible 
reason for commuting crime. As long as if there are the certain doubtness 
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about that crime, so, punishment will not be imposed, and the judge can 
free him or impose a light punishment which is equal with the gradation 
of his guilt, in this matter ta'zeer punishment will be considered. 
Thus, qisas and hudood is the limit for human activities for giving the 
probability of legal freedom for every one. It can not deny that the 
authority is not possible to give to every one on every menber of society. 
And qisas, hudood and diyat give the limitation for law activities of human. 
Without restriction from God, the freedom and independence that 
possessed by human tend to change to be wild and arbitrare, affected 
national taste or individual eppetite and it will destroy the doer together 
with society and social structure. 
The restriction above constitutes the democratical principle which is 
found is islamic law system and it lead to public responsibility principle. 
Occasionally, law is not capable to regulate whole of human activities, in 
other words, law regulation not always can reach every human activities 
which considered as evil, caused by that, if has to be backed up by other 
norms that prevail in that society where it also contains moral tenets such 
as ethic norm, social norm or religious norm. 
Moral also is very needed for law enforcement because a lot of law matter 
can not be reached by law regulation it's self, such as sincerety in giving 
testimony, prejury where the clue and evidence see very difficult to find. 
On the contrary the presence norms in society except law norm are not 
accompanied by real and clear sanction and unforcedly. This thing 
251 
especially occur in western society. In islam between law and the others 
norms such as ethic, social or religious norm, there are firmly 
relationship, where actually there is no distinction among them. All of 
norms system above is only have one form, that is shari'alaw (islamic law) 
in other words, the law norm, beside it is the form of law norm itself, it 
also is social, ethic and religion norms. 
As a reason, law obligation also the form of moral obligation as well as 
social and ethical obligation, even spiritual obligation; while in western 
concept, law obliglation is only as law obligation or as well as moral 
obligation but with out spiritual obligation. 
Based on that matter, prequently, at glance, islamic teaching or islamic 
law is considered as the system or doctrine that dominated by faith 
matters only. Observing the islamic concept about law and moral above, it 
convince us that the exitence, function and duty of human can be 
performed consecutively, balance, harmony and complementary. By 
concept of human with it's moral system in islam, there are no law and 
regulation in islam considered as heavy, irrational, unjust, unequal, 
primitive or out of date. 
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7. THE RELATIONSHIP OF PUNISHMENT 
CONCEPTION WITH THE IDEA OF HUMAN RIGHT 
As had been known that the issue of human right is not newissue, but 
still trigger interesting discussion among the experts. 
Human right issue have very long historical background. 
It endeed is very difficult to determine since when and where the issue of 
human right in the history's discussion came from. But as have been stated 
above the discussion pertaining human rights issue will always emerge if 
the rule and regulation or man made law that regulate other human is 
oppressive or even obliterative to human rights. In other word human 
rights emerge since human know socialization. 
The western writers in writing about human right, always trace back it's 
root to Greece or Roman civilization. According to these writers, the 
concept of human right for first time was discovered by Greece philospher 
named zeno. Then this concept came into Roman civilization,. After being 
abandoned at the time where they call it "the dark age", then suddenly 
return with the Europe reneisance in the seventeenth century. 
In it's further development this concept find it's way to Magna chartathat 
emerge in Britain in 1215 and considered as the origin of human right wich 
formulated in detail. Further The magna charta gradually gaining approval 
and at the end became the Universal Declaration of Human Rights wich 
declared by U.N. 
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In fact, magna charta is nothing more than just an-agreement between king 
and Baron (aristocrate) of Britain, where by king can make effort for 
protecting their special rights. Whereas only after passing through a very 
long time Magna charta can be interprete in context of human right. At the 
begining there is no connection between magna charta and the rights wich 
is proper to be possessed by a man.m 
Likewise when this concept entering the U.N. declaration up to now where 
the slogan of new world order being proclaimed. 
The reason is tangible. The structure of authority of new world order is 
very disproportionate. 
Political, militery, economic, technological and cultural power is in the 
hand of few elites, corporation, and state located in the north. 
The new world order is indeed only slogan, trap word, wich created 
purposely to perpetuate the pattern of domination and control of west 
where in one or other form have been existed for almost last two hundred 
years.125 
Because it's main purpose is to serve the interest of the rulers or who hold 
the power, new world order will persist to deny and up root humanity from 
it's rights. When a system is to be oriented to the powerful or the 
possessor of special rights therefore the rights of ordinary people are in 
danger. This is the fact that happen frekwently at nationalist country level. 
However the comprehensive rights that have been promised to the people 
in the aconstitution of a state, it's actual realization is depend on how far 
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the power structure of that society implement it. If the power is 
distributed evenly, the cilizen will probably benefit from the rights 
granted to them. In contrary, if the power or authority centred only on elite 
level society, the human right is more possible to be violated than to be 
obeyed. 126 
From the reality above, the islamic concept of human rights wich have 
been exist seventh century with all it's applications had been forgaten and 
neglected, whereas this religion (islam) have ever dominated Asia, Africa 
and some part of Europe continent for long period and as motivative factor 
behind the occurance of Europe renei sance. 
State life order wich is comprised in law system, economic, politic, 
social, etc, in islam, it based on three principles, those are tawheed 
(the unity of God), risalah (the prophethood) and Khilafah 
(vicegerency). 
To understand the islamic concept of human right therefore the 
understanding of the three basic principles above is very important 
and necessary. 
Tawheed means only God can be the creator, sustainer, master of the 
universe, and as a consequence, the sovereignity of the universe 
belong to only him. There is no individual, family, social strata, or 
human race make him self superior to God. This is the limit of 
power and authority according to islam. Political power and state 
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must be operated by guidance and direction of shariah wich have to 
be obeyed as God's law and the highest law for muslims community. 
The sovereignity of God wich reflected in the sovereignity of 
shariah constitutes the first protection effort from violation of 
human rights. This limitation protects human rights from human 
authority over human where it become the main cause of human right 
violation. 
Limitation principle contain also the principle of equality no one can act 
arbitrarily or superior to other people cause by discrimination of race, 
group, class, religion, belief, nationality, position etc. 
The unity of God principle also taught that every acts done by human in this 
world however litle it be, will be called to account to God with sanction 
if it is evil deeds and with merits if it is good deeds. 
With the consciousness and awareness about the concept of 
accountability, muslim avoid to do offence and violate the rights but 
respects the rights of others instead, wherever and whatever his position 
is. This concept is also confirmed by one of duties of muslims in 
associating with other people, that is al amru bil ma'ruf wan nahyu anil 
mungkar (command others to do good deeds and prevent them from doing 
evil deeds), this obligations is imperative and it prevent muslim and other 
members of society reciprocally to cause distruction or violate the rights 
of others. Thus a muslim who obligated not to violate the right of others, 
also obligated to prevent others to from violating the human rights, 
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because the good deeds or benevolences it self does not individualistic. A 
muslim is considered not good muslim if the good deeds he did is confines 
to him self only and does not care about evilness of others. This 
constitutte a massive preventive power and wider range. Thus the 
prevention of human rights violation is wider in range and more effective 
for it also involve ordinary members of society. 
On a larger scale the concept of God's sovereignity in tawheed and in the 
obligation of amr bil ma'ruf nahy anil mungkar, passed over the 
geographical boundaries. In other word islamic state where muslims 
community gathered, also have obligation to prohibit human rights 
violation wherever it happen. 
The medium through wich the law of God received is known as risalah. 
God have revealed the holy Qur'an as compass to determine the concept of 
human behaviours, and hadist that have been said by the prophet also have 
made and ideal model of human rights through his life. God said in the holy 
Qur'an of sura Al ahzab verse 21; 
"Ye have indeed in the apostle of God a beautiful pattern (of conduct) for 
any one whose hope is in God and the final day, and who engages much in 
the praise of God" everything that have been given example by the prophet 
about how to act and respect human right as interpretation of shariah 
(islamic law) is binding all muslim communities. 
Al-Qur'an and Al-sunnah wich constitute basic source of islamic 
constitution, have provided concept in detail about rights and duties of 
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human wich is absolute and immortal, nevertheless in this source, there 
are boundaries and limits for this rights. 
Rights, obligations, and boundaries prevail for individual, social, as well 
as state. 
Thus the life of Muhammad (peace be upon him) during his prophethood 
period providing a model for how the state should interprete and 
implement the human rights. These examples and interpretations was 
carried on upto the period known as the period of Khulafa ar rashideen (the 
four well directed caliphs). 
The third principle is khilafa wich means "representation". The real 
position and place of man according to islam is that of the representative 
of God on this earth, his vicegerent that is to say, by virtue of the powers 
delegated to him by God, he is required to exercise divine authority in this 
world within the limits prescribed by God. 
The concept of vicegerency or khilafah is other protection effort after 
concept of tawheed and risalah to protect the human rights. In the concept 
of khilafah in accordance to the holy Qur'an and hadist determined that 
whatever possessed by human in this world is possession of God. Human 
can have it only as a representative or as the trust holder, every man 
responsible in accordance with the responsibility or the mandate he hold. 
This concept also taught that in islam there is no one superior to the other 
except for his benevolence and devoutness to God. For this reason only 
those who hold this mandate can lead and preside with rules and limits 
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determined by God wich will never be changed. If they break this rules and 
limits of rights, therefore the society or citizens are not obliged to obey 
or follow them. 
Beside of that, the concept of khilafah (vicegerency) effected to everyone 
though he is not a ruler or leader, this will evoke the participation of 
society and it's members in holding up the human rights. Thus, 
enforcement of human rights wich is the duty of a ruler, it also constitute 
the duty of every members of society as individual. This will result the 
upholding of human rights is far more effective. 
The prophet said "in collective matters muslims must hear and obey the 
orders of those who hold responsibility, whether, agreed or disagreed 
provided that the orders does not bring sin if it is done. If muslims ordered 
in matters wich is disobedient to God therefore they do not have to do 
it".127 
The above matter was continued by caliph Abu Bakr, he said to his people, 
"obey me as long as I obey Allah and his prophet (peace be upon him), when 
I disobey him and his prophet (peace be upon him) obey me not."128 
With the conditional obedience above, islam provided sturdy protection 
for human rights, because even ordinary citizen can refuse to obey the 
ruler who violate the rule. Islam reject a social order of society wich 
legalized the domination and the control of a group of people over others. 
It often happen that most of the domination evoke the majority serving the 
wills of the minority although it came out of the limit. More over, 
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domination often humiliate the dominated one, lower and even eliminate 
the dignity. Split and even compartmentalize human community. And this 
is the real enemy of ideals of human unity. 
Thus, generally, based on the three principle above, the values contain in 
human rights wich is according to islamic concept is very holistic and 
theocentric. Performing a group of rights by sacrificing the other right is 
not allowed. The right can not be divided because human can not be divided 
too. Rights must be performed parallel to responsibility and obligation. 
In islam, for instance the rights granted by God, means no one have 
authority to abrogate the right that have been granted by God. Likewise the 
human responsibility top responsibility is to God. This is the 
responsibility that transend any other responsibilities verily every other 
responsibilities is came from the responsibility toward God. 
Theocentrical view of islam on human and obligations that adhered to him, 
appear that human seem to have no right but sheer obligations. This is 
happen because rights and obligations prevail paradoxically and 
reciprocally, it means the obligation of human to God wich also covered 
his obligation to state, society, and individual create the human rights, and 
all at once, these rights are authomatically protected, because of the 
obligation of human to God. The state wich is also under this law, forced 
to protect the individual rights, because his obligations, obedience and 
responsibility are merely to God. 
The standard value of human rights wich was determined by islam such 
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above, automatically is primary, absolute, immortal and universal in order 
to be ecceptable by every one. 
The need of this primary, absolute, and universal value is a necessity. 
Necessity is to handle the diversity of characteristics and human wills, the 
variety of problems and complexity of life from different aspects and 
views. 
This necessity intended to protect the existence of human life and society 
entirely and even state. For that reason obeying and implementing these 
values consistently is a basic obligations. 
The top of implementation of basic obligations and basic rights all at once 
proportionally and consist antly is the existence of justice. The reality of 
social life all over the world indicate that the problems of human rights is 
the problem of justice too and the historical journey pertaining formation 
of human rights charter in general is talking about justice. 
The justice matters also firmly link to authority matters, because when we 
discuss about justice, we will also discuss about power or authority. 
Islam have determined that the justice and the highest authority is in the 
hand of God. And the characteristic of justice and authority above is must 
be absolute. The obsoluteness of the highest authority and justice is 
absolutely needed. 
If the obsoluteness of authority is in the hand of human it means we accept 
the consequence that human is the ruler, the law maker as well as the 
subject of law. And there are a lot of results and proofs when human 
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consider him self having the power and the authority and the absoluteness 
is in his hand. 
Proof and consequences suffered by human because of human 
arbitrariness who win the power and authority, gave lesson that since long 
long ago upto now, human carnal desire is never change. 
Likewise, human as justice authority holder, too much lessons and events 
wich prove that the human justice is the justice which is influenced by 
emotion, personal taste, nationality and group. 
In islam, moral, law, ethic, including right and obligation (human rights) 
are complementary. Moral, law, ethic, and human right can not be untied 
from the faith system, by that cause, every dangerous acts that threaten the 
offender or the other people is considered immoral because it is 
contradicti ve to the soul of islamic teachings. The human right in islamic 
concept wich is contained in islamic constitution as what in the model 
developed by islamic council, and endevoured by a group of international 
muslims scholars, who emphasize the equality of all men and women 
before God, give command for implementation of islamic rules pertaining 
to human rights wich consider life, body, honour, and freedom of human 
as a holything and can not be violated, and reminded muslim state all over 
the world that they are a part of one community and one civilization. This 
model build a constitutional structure around the islamic concept of 
khilafah (vicegerency) a'dl (justice) wich softened by the term love, and 
shura (confrence in government, formulation of policy, decision making, 
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implementation of the authority). The islamic concept of God, human, and 
universe, is unseparable concept. Human or mankind is the best creature, 
he have been granted ability to beautify himself with godly 
characteristics, but he can choose to benefits his ability or to neglects it. 
His fate is in his own hand. 
With the concept of Khilafah (vicegerency), human have distinguished 
position as God's attributes carrier. Beside he have rights, he also have 
responsibilities or obligations to maintains himself and other creatures in 
the world. The rights of all human are interlinked and interdepended. All 
of human rights must grow and develop together. This basic rights are not 
merely rights but also basic obligations. Because right granted by God 
together with responsibility wich have to be borne. By this reason, God is 
the top source of right and responsibility. Thus, there is no one and no 
institution have authority to abrogate the rights wich have granted by God 
and likewise the top responsibility of human is to God. so every other 
responsibilities are rooted from responsibility to God. 
As a vicegerent of God human is the holder of God's mandate. So it is 
amust for human to use the rights and bear the responsibility for 
benevolence of whole human being. As the vicegerent of God on earth, 
every person have to apply the principles and rules of acts on every 
individual and society consistently. 
Thus, there is no double standard, inconsistence, discrimination 
(selective evaluation) in application of human rights. With this method by 
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collective values, by universal rights and responsibility, by collective 
principles and rules based on truth and care and love, will be formed the 
unity human family which is free from any form of discrimination and 
oppression. 
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CHAPTER - IV 
PUNISHMENT CONCEPTION IN INDONESIAN 
CRIMINAL LAW SYSTEM 
1. HISTORICAL BACKGROUND OF INDONESIAN 
CRIMINAL LAW 
It has to be said that we can not ignore the historical background 
of the system of law, if we wish to analyse the existence of it's law 
system. 
The historical background having firm relation and determinant, it is 
the link between the present time and the past, and between thepresent 
time and the future. 
It is also relation about law with value system in the society cultural and 
the connection between law and changing society. 
Without considering its historical background, it is rather difficult to 
comprehen idea or message that needs to be conveyed and needs to be 
achieved by a system of law. 
As far the modern Indonesian Criminal law where it came from the 
Dutch criminal law model which was colonized Indonesia during three 
and half centuries. Criminal law system from Dutch country had been 
codified into one book called "Wet bock van Strafrech voor Ned, Indie". 
Beside of been being codified, this criminal law had uniformely 
been applied to all of Indonesian Citizens. It indicate that there is no 
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dualism of law, the unification is valid since 1918, that is from the 
beginning of prevailing Wet bock van strafrech voor Ned. Indie, 
regarding to UU R. 1 1946 No. 1 for old Indonesian Republic that 
remained valid till now. 
Though there have been many additions and alterations and the name of 
wet bock van strefrech has been formally changed to K.U.H.R (Kitab 
Undang - Undang Hukum Pidana). 
Before the promulgation of the K.U.H.R (Indonesian penal code), 
Indonesia was governed by adat law (Customary law), The application 
of adat law system (customary law) continued for a very long time 
although the Indonesian criminal law had been codified and Unified. 
This fact is testified by book and reports written by Indonesian 
customary law experts which most of them are Dutch. 
They have given the description about sorts of Adat delict and how the 
court of adat gave the decision about legal matters. 
The customary law prevailed in Indonesia, because since early time 
Indonesia consist of many kingdoms big and small which all applied the 
law based on their own system under a king or Queen or Sultan. Most 
o3f this customary law was influenced by elements of Hinduism, 
Budhism or Islam. 
Indonesian historical sources show that Indonesia had an advanced 
civilization and a mature legal system. Historical sources disclose 
about two period of time of civilized law development and judicature of 
Indonesia in ancient time. 
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The first relates to period beginning with eigth century when Hindu 
influence arrived in Indonesia and the compilation of the law book 
started. While the second discribes about legal regime and composing 
of law book starting from the Kingdom of Majapahit thirteenth century 
until it lasted upto the period of Mataram kingdom about fifthteenth 
century. This period is regarded as glorious past of Indonesia. How 
much advanced civilization and government system under the influence 
of hinduism and existed can be seen on the calender used by Java 
society.! 
The progress of law during the period of the Hindu Kingdom in Java 
island can be found from the clues of epigraphies such as : lintakhan 
841 caka, Sangguran 850 caka, Gulung-gulung 851 caka, Jeru-Jeru 852 
caka and many others and now saved in History Muzium, Epigraphy of 
Jaya patra 849 caka indicate the progress of law more become strong 
presumption after the arrival of J. Brandes writing in "Tijd Schrift voor 
indische T.L. V. deel XXXII where it is talking about studyof the charter 
of court dicision "Een Jaya patternof acte van een Rechterlijke uitspraak 
vancaka 849" or in 92 of Gregorian calander.2 
Through the history records likes epigraphies, discoveries and books 
written by the experts, it may be discovered that long time ago when 
Hindu Kings held power, good judicial sytem had been implemented 
accordance to the condition of the time. 
The records show that before arrival of Islam in Indonesia there was a 
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plurality of judicial system and people are governed by the unwritten 
customary law. 
The influence of Hindu-Budha to adat court also prevailed at the period 
of Sriwijaya authority kingdom upto the period of majapahit authority 
(1293-1478). 
Islam came from coastal area of Java Island upto the rise of Demak and 
Pajang Kingdom (1478-1582) and further more continued by old 
Mataran Sultanate (1575-1677) and New Mataram (1677-1727), so that 
the adat law was effected by Islamic law. Mean while, the effection of 
Islamic law merely occured in centeres of kingdom while in the 
hinterland the original customary law on which influence of Hinduism 
Budhism prevailed was applicable to people. 
Mataram Kingdom under Sultan Agung (1613-1645) who paid due 
attention to Islamic legal system in the center kingdom replacing 
gradually the law which based on Hindu's or Budha's teaching. The law 
implemented by aristocrate was taken over by the ulemas who applied 
Islamic law. Unfortunately, the implementation of Islamic law was 
ephamerel and fragmentary owing to the demise of sultan Agung. He 
was succeeded by his son, sultan Amangkurat, who had no sympathy to 
the Islamic teaching. As the results of that, the Yudicial system based 
on Islamic law was removed and replaced by customary law. Mean 
while on the other hand, V.O.C., a Dutch trade company strengthened 
their authority gradually. 
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With the arrival of Dutch traders (V.O.C.) in Indonesia (1596). The 
process colonialisation has begun. VOC used their own law for example 
: the use of statuten van Batavia (Betawi statuta) inl642. And than in 
1848 they composed "interimaire straf Bepalingen". Beside the two 
regulations aboved oud Hollands Recht and Romains Recht (Old Dutch 
law and Roman's law) also prevailed.3 
V.O.C. government paid less attention to adat court due to the reluctance 
to take over the administrative burden, some instances V.O.C. 
intervered in adat court matters, when they considered that the 
customary law is not sufficient to settle some law problems. 
As example of V.O.C. intervention is that the presence of some 
code composed by V.O.C. to be utilized by court for example, 
Mocharaer code (1950) contents criminal customary law of Java where 
the volume is nothing else than Islamic law. But it was incompatible 
with the law of general people. A small code "Compendium Preyer 
(1760) covered marriage and inharitance of Islamic law. This code also 
never obeyed in all of volume by people. There is also code named 
Pepakem Cirebon (1768), constitutes compilation of customary law of 
Java where it's source came from old books. Similarly with the above 
codes, this pepakem (code) was used rarely due to its incompatibility 
with the law of general people.4 
When British occupied Indonesia (1811) under Raffles as the authority, 
they did not make any changes toward prevailing law, Raffles fully 
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respected and recognised the Indonesian customary law as long not 
contradictory to the general justice norms. The customry law 
implemented by Raffles was the law based on followed religion. The 
Islamic law for mulsim and Hindi law for Hindus. 
At the end of the war of British-Dutch by London Convention of 13th 
August 1814 inter alia, it was announced that Dutch colony should be 
handed over to Dutch except some teritories like Tanjung Harapan (cape 
of Good hope), This convention facilitated the come back of Dutch to 
extent their power which encompassed almost all of Indonesian region. 
With a view to extend their power and colony, Dutch often intimidate 
and forced people to abide them. As a consequence of this, opposition 
from people emerged. The intimidation and use of force constitute 
violation of human rights and dignity. As a result, there come poverty, 
ignorance, misery everywhere. 
Before the declaration of Independence of Indonesia on 17th August 
1945, there were some national organisation movement advocated by 
the born of Budi Utomo called national awakening. Armed struggle was 
also used to secure independence. 
The colonialization does not only affected physically but enveloped 
almost all area of social life such as law, economic, politic etc. 
The prevailed colonial legal system tightly shackled the Indonesian 
people including discrimination of race, position and rank. With the 
declaration of independence, Indonesia had to undergo many changes. 
270 
She had to hold on, set up and build the nation according to the aim of 
independence. This consituted a heavy challenge, whether it come from 
external, internal or both factors. 
As a new born nation, Indonesia experienced a dillema in legal field, 
should colonial law remain in operation or should they be nullified 
totally,if it will remain in operation, they may be contradictory with the 
nature of independence, on the other side if it is to be nullified a 
situation of vacuum of law might emerge. To avoid this situation, of the 
vacuum of law, therefore 45' U.U.D. dated 18th August 1945 was 
announced. 
Based on Ilnd verses of transition direction of consitution (1945 
U.U.D.) all of the exist law regulation shall continue to prevail directly 
as long as a new one has not been enacted. It means that it also applied 
in criminal law as well which came from Dutch penal code. 
There are notes put in government regulation dated 10th October which 
ciarify the above matter that is all of national bodies and prevailing 
regulations since declaration of independence dated 17th August 1945 
as far as a New one have not created yet; according to this regulation 
remain prevail provided that is not be in conflict to this constitutions. 
Nevertheless, the above implicit desire to create a new law for 
replacing the old which is in contradiction to constitution seems almost 
unrealized because at that moment Indonesian was focussing his 
attention to protect independence from internal or external undermining 
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alternately which can threaten persistence of independence. This 
matters aggravated by unstability of social, economic and political 
condition. That is why, in area of law Indonesia should be forced to 
endure law system of colonial legacy. 
The Penal code which come from the Dutch is still implemented 
although many efforts have been made for replacing the Old by new 
penal code as a creation of Indonesian nation. Initiative to replace the 
Dutch Penal code starting discussed in National law seminar I dated 
llth-16th March 1963in Jakarta and continued at Persahi (Indonesian 
Law Experts Association) congress dated 15th-18th July 1964 in 
Surabaya. After the meating, came out the concept and composition of 
new blue print of penal code. The concept perfected again in 1982/1983 
but it has not become a legislation yet. This thing caused by the 
complexity of the work due to the very firm connection with law 
reformation that should be appropriated to the developing of science 
and technology, and besides that it also should guard government 
authority, justice and society law interest. 
Background of Dutch Penal Code 
As said before that Indonesian Penal Code including punishment 
stelsel, came from Dutch Penal Code, it necessary to know the 
background of the regulation although on flaying glance. 
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The oldest criminal law around fifth centuries known by western 
countries are Germany criminal law called Leges barbarorum especially 
consist of lex salixa, lex fresionum and lex saxonum. And beside that, 
is the legislation from the French Kings named Capitularia. This 
legestion was also imitated by the Dutch at that time.5 
In the index centuries, canonic law (corpus juris cannonici) was made 
in about 1140, that is the law of church, much influenced the criminal 
law. 
Comparative study about customary law develop in Europe land 
constitute the basic of principles formation "common customary private 
law" (droit commun contumier in French and "deutsches privat Recht" 
in Germany).6 
Influence of Roman law and church law (Canonic law) in continental 
Europe countries system of law occured. The courts were not able to 
create law unification due to the conflicts that existed between 
aristocratie class and lower class. The condition forms special 
characteristic of continental European countries in the middle age.7 
Before the French Revolution, Chaotic conditions prevailed they 
applied cruel and savage law which in Roman law was known a kind of 
crime called "crimina extra ordinaria" that is crime which is not 
mentioned in legislation. Amongs the crimina extra ordinaria there are 
the well known one, that is "crimin stellionatus" in the meaning "evil 
deed", so, definition of this both crime also accepted by the authority 
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king so that they can implement and apply criminal law artibrarily. 
Condition without compunction came from this absolute monarch 
(ancient regime) create reaction amongs peoples, philosophers, jurits, 
s scientists like Beccaria 1764 (Dei delitti et delle pene), Rousseau 
1762 (Dus contract social) and Montesguieu 1748 (1* esprit des lois) 
which showed in general keeness to reform the system of criminal law. 
These ideas formed the basis of the french revolution and also led 
to "Declaration des droits del homme et du citoyen". 
In 1791 composed the first Penal Code which in many things was 
influenced by Beccaria, ideas. The problem associated with the 
implementation of 1791 code led to the causal factor for replacement of 
the penal code by a new penal code in 1801 under Napolion 
government.lt was this Penal code which was brought to the Dutch 
when Napolean occupied them. 
When French left Dutch in 1813, the penal code remained prevailed till 
1886, because subsequently Dutch National Penal Code had formed and 
began to be effective to substitute French Penal Code. The New penal 
code has the form of custom which were developed by the Dutch and 
added with elements taken from influence of French, British and 
German. 
Before 1870 in Nederland Yet has no Penal Code which prevail for 
whole country. It means there was no codified criminal law. Every 
region has its own regulation. 
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In 1870 in Nederland had been formed National committee presided by 
the Mr. J. De Wal and among the member is Mr. Modderman, a 
Professor in Leiden University. The duty of this committee is to create 
the blue print of criminal law regulation. 
In 1875 the committee had finished their work and the Blue print 
submitted to the king, subsequently presented to the tweede Kamer 
(parlement) on 1st September 1878 and discussed in 1879, in 1880 this 
blue print was accepted by Earsage Kamer (Senate), in the same year 
this blue print had been formed in to a legislation to be valid on 1st 
September 1886. 
From aboved discription, it may have a view that to create a penal code 
needed a very lengthy time, and the Dutch Penal Code is old enough, 
that is more than a hundred years. 
For Indonesian, pass through principles of concordance, a principle of 
equality, the penal code was carried by Dutch in to Indonesia, after had 
been throught "adjustment" to be "Het Wet boek van Strafrech voor 
Nederlandch Indie" (W. V.S.I.) subsequently starting to be prevailed on 
5th January 1918. 
The Indonesian Penal Code (W.V.S.I.) Strenghten by UU NO. 1 tahun 
1976, and it might be called as Indonesian Penal code (K.U.H.P.) and is 
valid till now. 
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2. THE SOURCES OF PUNISHMENT REGULATION 
Generally, it might be said that the sources of punishment are two 
kinds, there are unwritten law and written law. Continental European 
countries commonly followed written principle of law, its means every 
crime should be declared in legislation, it also should be determined 
what kind of penalty which might be applied from minimum to 
maximum. 
Beside the above system, there is other known system commonly 
followed by the countries which practice common law system. 
Follwoing this system, it's means crime are not mentioned in details but 
opportunity how to decide, is given consideration of the judge via court 
verdict. 
Starting from the aboved classification the sources of Indonesian 
punishment regulation are in written law, that is K.U.H.P. as explained 
before, added with the others excluded K.U.H.P. 
Now, it so happens, the customory law (adat law) as an unwritten law 
scarcely used as judge consideration for imposing sentence (pasal 27, 
U.U. Kekuasaan Kehakiman No. 14 tahun 1970 Article 27 law of 
authority court No. 14 of 1970). Concerning to the stand point of 
punishment as well formulation of the direction related to the school of 
criminal law. 
There are two schools which provide a basis for the above matter 
namely classical school and modern school. Classical school, especially 
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require a systematic criminal law and stressing to law certainity. They 
follow indeterminisms school about human freedom. They determine 
penal sanction strictly in particular at beginning time and finally 
declined at Neo classical era. While the second school is modern 
school, even in classical school, focus of attention be in the "act" 
(offence/criminal act) where as modern school stressing their attention 
to the 'doer' (offender/criminal), and giving sanction intended for 
depending society from Jeopardies caused by offender from the both 
schools, therefore, the classcial school is the one followed by Indonesia 
penal code (K.U.H.P.) which came from legacy of Dutch. It might 
showed at Memorie van toelichting (explanation of regulation) from 
Netherland Penal code 1886 which the translation as follow : 
To determine maximum and minimum of the sanction, the judge 
should consider objective conditions of every criminal act (crime), 
should take note of crime and criminal, what kind of right, are violated 
by the offender? What kind of damage is caused by him? How was the 
background of attitude of the offender at the past time? Whether the 
crime which he done is a first crime or repetition? Limitation between 
maximum and minimum should be determined widerly, untill, even all 
of the aboved questions answered by punishing offender offender 
severely, the common maximum sanction is considered sufficient.8 
The classical school influence doctrine of criminal law liberalism like 
followed by Indonesia, Malaysia and Singapore. 
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The participant liberalism school consider offender as human freedom, 
to be able to know about right of wrong, to be able to measure the 
consequencies and to be able to see the interest or profit. This principles 
may be concluded as a basic to determine crime and it's sanction. Open 
the chances for making alterations on the aboved principles, it is same 
to open the door for creating many crime, injustice, uncertainty and 
arbitrariness, where as criminal law must be clarity and certainty. 
Father norm or sanction should be declare in regulation previously and 
may not allowed the present of interpretation and the extend of authority 
court. 
Making comparison between classical school and modern school about 
the problem of sentencing as stated above, it is clear, that aware or 
unaware, the modern school followed by national penal code blue print 
concept of 1972, because in the concept (blue print) seems there are 
some fundamental alteration, even radical because it left basic of 
sentencing used by K.U.H.P. at all. Indirectly, the direction might be 
used by judge for centencing that is article 2(1) which contain objective 
of punishment. Beside, there still remain some articles which determine 
in what mater a kind of punishment can be imposed.9 
In the conept of Penal Code Plant of 1972, Freedom of judge and the 
number of kinds of punishment for more such and the determination of 
sentences measure for more flexible. 
3. KINDS OF PUNISHMENT 
According to Indonesian Panel Code (K.U.U.P.), there are only 
two kinds of punishment called primary punishment and subsidiary 
punishment. 
Based on article 10 Indonesian penal code (K.U.H.P.), the primary 
punishment consist of: 
1. Death penalty 
2. Inprisonment 
3. Incarceration 
4. Fine 
while the subsidiary punishment, in the forms of: 
1. Cancelation of certain rights, 
2. Confiscation of certain objects, 
3. Announcement of Judge Conviction (Virdict). 
Followed by law No. 22 of 1946, the primary punishment added by 
incarceration. 
When the judge must choose kinds of necessary punishment that quoted 
in the aboved Indonesian Penal Code (K.U.H.P.) infact, legislator had 
done any restrictions, by selecting the composition of punishment 
which had considered as simple punishment till gain some benefit. 
This matters also stated in memory Van Toelichting,10 
The translation as below : 
"Such modesty (simple punishment) brought lot of benefit 
automatically. The reason is if the punishment become less, it will be 
easy for one making comparison. And without making the comparison, 
one may not be able to impose sentence correctly according to weight 
and light of crime. 
Punishment threat with more than one primary punishment in the article 
10 of Indonesian Penal Code as stated above, all of them must be used 
alternatively, then, to the judge had given chance to choose on of all of 
the primary punishments. 
On the other side, the subsidiary punishment can be impose separately, 
because, usually, it always to be imposed together with primary 
punishment and the imposement is facultatively, in meaning judge not 
necessary always, to impose the subsidiary punishment. 
Only as much as is necessary to be known, as below, mentioned about 
a kinds of punishment in concept of penal code plan each consists of 
"punishment" and "treatment". 
The kinds of punishments consist of : 
A. Primary Punishment : 
1. Death penalty 
2. Imprisonment 
3. Incarceration 
4. Supervision (control) 
5. Fine 
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6. Social work order 
B. While subsidiary punishment : 
1. Cancelation of certain rights (goods) 
2. Confiscation of certain objects and claim 
3. Announcement of judge conviction 
4. Payment of compensation 
5. Fullfilment of customary obligation . 
6. Fulfilment of religion obligation, 
then, the kinds of treatment are : 
A. For irresponsible person and less responsible person this 
treatment can be given without punishment : 
1. Special treatment in hospital 
2. handing over to government 
3. handing over to some one. 
B. For general responsible person (imposed togather with 
punishment) : 
1. cancelation of driving license 
2. Confiscation of derived profit of criminal act. 
3. repairing of criminal act result. 
4. work exercise 
5. rehabilitation. 
6. treatment in special institution. 
Beside the sanctions aboved, there are also kinds of special sanction for 
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children, it also consists of primary puishhment,, subsidiary 
punishment and treatment. There is no death penalty and life long 
imprisonment for children. 
Other than K.U.H.P. Indonesian Penal Code is also known others kinds 
of punishment such as : 
a. cancelation of driving lisence (law act no. 30 of 1965) about 
trafic and carrier. 
b. descenting (demotion) of position (Army) as subsidiary 
punishment in Army penal code. 
c. confiscation of goods (economic criminal act) 
d. payment of compensation (act no. 3 of 1971) 
e. closing of whole or apart of offender company (economic act) 
f. abolition of all or somes certain profit (economic act) 
g. expulsion from Indonesian teritory (Narcotic act no. 9 of 1976). 
Now, let see each kind of punishment which available in the Indonesian 
Penal Code. 
A. Primary Punishment 
Death Penalty 
Death penalty is the heaviest punishment in Indonesian criminal 
law system. In Netherland itself this kind of punishment had been 
abolished by reason that is the execution of death penalty to be merely 
done because the offender sanctenced to by death penalty, had been 
granted clemency by the king. 
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But, in Army Penal Code of Netherland, the death penalty remain utilize 
with the annotation, that the judge only might impose the death penalty 
if national security really demand it. Death penalty is a type of 
punishment which the most cause difference opinion between the pro 
and the contra. 
Most of countries, exept Indonesia the haze of pro and cotnra had been 
started since Becaria's time till now. 
Actually most of countries had abolished the death penalty. For 
Indonesia itself, when Indonesian penal code was put into operation, 
the death penalty thretened for seven kinds of crimes only. 
As for, the reasons which used for keeping on defend the death penalty 
in Indonesian penal code caused by special conditions like danger of 
law order nuisance in Indonesia which was much more than in 
Netherland. The other reason is caused by the widerness of Indonesian 
teritories and pluraty of the citizens who are easy to clash, while 
national instrument of law enforcement is not sufficient yet.11 
And, infact, the death penalty still remain valid in Indonesia till now. 
Much is made of the efforts that connected to the discussion about the 
existence of the death penalty, start from symposiums, seminars, writing 
of books and articles, but the results still create controversial amongs 
expert. That is on the one side, they wish death penalty to be abolished 
while the other side they wish the death penalty remain in operation. 
It also happen in research field that had been done where the results also 
ended by controversion. 
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J.E. Sahetapy in his Dissertation about death penalty (1979) state that 
the scientific and serious study and writing about the death penalty tend 
to analyze from positive science only, especially criminal law positive 
science, criminology, sociology and may be psychology. The pro and 
the contra of death penalty base their views, and arguments from the 
above positive sciences, mean while analysis from philosophic side 
have less pay attention. Philosophy and methafisic thinking about 
meaning and purpose of dead penalty find less of market quality.12 
The aboved matter, about pro and contra death penalty happen till now. 
B. Arief Sidharta in his paper on symposium about death penalty held 
in Semarary in 1980 said, that the necessary or the significance of 
analysis from philosophic view among others caused by the analysis of 
death penalty from positive science side tend to show pragmatic 
opinion/judgement. This thing may motivate one to think that for 
reaching the purpose can be used by any means. Furthermore, it said 
that philosophic thinking about death penalty is very relevant for 
Indonesia because now, Indonesia is developing National law by means 
of puting the basic or principles and compose them into National law 
system including criminal law with its punishment system. 
Philosophical thinking that can produce fundamental attitude about 
death penalty, probably will keep us away from indecision of influence 
from out side Indonesia. 
The difficulties are, in philosophic thinking itself there are many 
schools in confusion. 
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For Indonesia, the above problems are not too hard for seeking the way 
out. It is caused by since the beginning, the founders of Indonesian 
Nation had given "criterion" or "compass" by decide "Pancasila" 
(Indonesian way of life) as basic and foundation for organising social 
life in frame of nation organisation.13 
Recently, philosophical analysis from Pancasila's view as is intended 
by Sidharta aboved also had done by other writters. But the results 
remain creating pro and contra. And Sidharta itself is one among the 
contra (See, Sidharta, p. 89). The appearance of pro and contra, even 
from Pancasila's view is created by the different analysis about the 
existence of human being society and universe. 
The controversial will not happen, if philosophical analysis from 
Pancasila's view is committed by guidance from true and comprehensive 
opinion about religion concept especially Islam (followed by 85% of 
Indonesian people) as a specified system in complete, intact and 
comprehensive meaning. This understanding also covers of existence 
and interlinked about human being, society, state, God and universe 
which is reflected in every aspect or system of life such as ethic, 
religious service, faith upto system of politic, economic, social etc. 
Indeed, it is complicated and not easy to understand but that is the facts. 
By that reason, it is understandable, why the different opinion still 
happen although each side depart from analysis is on the name of 
Pancasila and islam as basis. 
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There are the others things, if it may not mentioned as weakness about 
Indonesian writters or thinkers especially when they make discussion or 
criticism on the base of philosophy or religious philosophy. 
Generally, the writer who having Islamic knowledge background, they 
seem less or not know positive science which develop and emerge from 
the west. 
By that cause, their analysis are not comparatively on the other words, 
they can not compare the weakness and the superiority of each concept 
or system objectively. It is also occured to philosophical analysis about 
law matters. They do not refer to the parable science of law Science 
such as victimology, criminology, penalogy, sociology antrophology 
etc. Some times they known islam only partially, literally (textually), 
conservatively, doctriner. 
On the contrary, the writer who having academic basic from positive 
sciences (from western concept), do not learn Islam comprehensively 
and cohesively. They understand islam partially. 
When they try to analyze law matters based on philosophical (religious 
philosophic) view, the result is a biased analysis which tend to show 
western concept. 
No matter what happen, the death penalty still exist in Indonesian penal 
code. Death penalty is threatened to murder and the other crime which 
will cause large danger or large influence on social life including 
political, economical, national security aspects.14 
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While, in explanation of concept of Penal code blue print, that death 
penalty is still needed, (article 43), but necessary to note that judge in 
imposing death penalty should be having consideration on three points, 
there are -
1. offender is very dangerous. 
2. his or her attitude is like so evil 
3. There is no hope at all, even when he had been rehabilitated to get 
together with society.15 
This work however is not intended to analyse the existence of death 
penalty specially but any how, global discription about death penalty 
may give explanation, how dillematic and problematic the punishment 
matters are. 
Imprisonment 
The others punishment where also create much discussions is 
imprisonment. 
In Indonesia, regulation about imprisonment system is reglemen Penjara 
1917, and since 1964 it had been organising rehabilitation system. 
Imprisonment is including of expropriation of human freedom. In its 
subsequent expansion, imprisonment can be distinguished into some 
classification due to the present of legislation structure and 
characteristic of the realisation. 
The punishment, among other is divided according to group of 
placement in institution or non institutional, it also depend on standard 
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of light and weight of the punishment as custodial or non custodial. The 
structure of punishment freedom expropriation within legislation in 
Indonesia is distinguished into; imprisonment, incarseration and 
custody (article 10. Indonesian penal code and act No. 20 of 1946). 
where the placement put together in one institution. According to 
Bambang Poernomo's view in his dissertation about imprisonment 
system in Indonesia which stated that in one side, there are high 
percentage of court virdict by imposing prison punishment to the 
defendant and on the other side, the implementation is related to dignity 
and human rights affair which want to be built. 
Regarding to statistic data, the application of prison punishment reach 
96, 99% compared to the other sanction. 
The other worry thing is the population of new prisoners far more than 
the number of old prisoners, it means the number of prisoner, who 
entering prisoner, it more than number of prisoner who exit from prison. 
It might be considered that, the increase of quantity of prisoner meant 
the increase of quantity of crime, it also can be stated that the 
application of prison (imprisonment) punishment have not success yet. 
Although, the data show the case about 1976-1982, therefore this thing 
not far different with the condition in the last decade. 
The Indonesian's system of prisonism was started from historical 
thinking about the conception of prison system in Indonesia and in the 
most of other countries. Generally, the realisation of punishemnt begin 
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from the purpose of retribution by cruel and sadis practical until at the 
period of time when imprisonment used. Imprisonment in punishment 
stelsel born in British and intended as replacement of retribution that 
have the shape of body torture, at pre classical period. This punishment 
(imprisonment), tried more human than before, although the both still 
content the meaning of suffering/torture", in imprisonment, the 
suffering is in the form of the lost of freedom. 
Imprisonment born in British it was signed by change and renovation of 
building condition for arresting offenders and at the end known as a 
prison building where factually still imitated till now. 
The reformation of prisonism system was started from John Howard 
(1726-1780) who take hold of hight schriff in Bedford Shire England. 
For practisioners of prisonism, John Howard is also considered as 
reformist in criminology, founder in penalogy and pioneer of prisonism. 
The idea of penal prison is also much influened by Beccaria who wish 
restriction on body torture (corporal punishment), death penalty and 
give more priority to prevention action than penalise, further more, for 
him aim of punishment is deterence not retaliation. In Netherland, the 
used system is, 'resocialisatie" system which is aimed for making 
prisoner who a social (anti social) before, become a good one 
(respectable people) again. In America, in 1790 the Quakers force 
government for creating new regulation about realisation to freedom 
expropriation punishment and finally it is known as Pensilvania system 
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or Philadelphia system. The reformation was continued and begun with 
the influence of civil war in America (1861-1865) till the born of "The 
declaration of principle of the American prison Association" where the 
volume is acknoledgement of practisioner and penology experts about 
human nature and the necessity of treating prisoner more human. 
The event was continued by scientific meeting in Europe and America, 
one of the meeting produce the rules for treatment of prisoners held by 
Internatinal penal and penitentiary commission in 1993 and approved 
by Nations league in 1954. 
In 1955, first United Congress on the prevention of crime and the 
treatment of offenders in Geneva cause the existence of standard 
minimum rules for the treatment of prisoner. That is congress I and 
continued by Congress II that aimed to emphasize implementation of 
standard minimum rules. In the congress II, Indonesia was delegated by 
experts and law practioner A. Koesnoen as a leader delegation and the 
members are R. Soebiyono and Paul Mudigdo where the input from both 
congress is the Economic and Social Council (1977) gave approval and 
recommend the countries member of United Nation in order to guide 
and apply the standard minimum rules for the treatment of prisoner 
based on Universal declaration of human right. 
The latest expansion of this matter show that people who unsatisfied on 
prison (imprisonment) punishment system increase. There are many 
alternative sanctions that to be suggested to replace prison punishment. 
290 
Actually, since 1975 there were proposal or suggestion from William 
Rentzemann, , general director of rehabilitation of Denmark where in 
his proposal has contents list of 23 alternative sanction. Some of them 
are ordinary in western countries legeslation and the follower countries. 
It's model such as fine and suspended sentence (probation), but some 
others are new one and applied limitedly. 
In 1985, there are other list of alternative sanction which was applied 
by members of European council countries. Some among them are not 
form of alternative sanction as substitution of short prison punishment, 
but actually rather than as form of alternative for realisation of imposed 
prison punishment. 
One of rather popular within alternative sanction is social work order 
for public demand, unpaid and as alternative sanction for short prison 
punishment. Infact, this kind of alternative sanction had rooted for 
longtime in some Europe countries.16 
From history trip of the born of imprisonment system aboved. It might 
be said that the born of Gestichten Reglement stiff 1917 about prisonism 
system is caused by influence of the reformation as said before.17 
Then for development of prisonism system in Indonesia, than from 
some symposium , seminar and other meeting, finally born the blue 
print of legislation about rules of rehabilitation in 1967 and perpected 
in 1982/1983. Conception of realisation of socialization according to 
prisonism system in the blue print of prisonism legislation clarify that 
291 
: socialisation is a process of character building of prisoner based on 
Pancasila's basic and consider prisoner like God creation as individual 
and member of society as well, where the efforts of the socialisation 
should be managed progressively and dynamic according to prison 
progress without forget about his relationship with society.18 
According to the theory of imprisonment, there are some systems about 
how to treat prisoner, among them are correctional system, 
rehabilitation system, reformation system, resocialisation system, re-
education system, integration system etc. And socialisation system 
followed by Indonesia is as a result of mixture from such systems with 
stressing the pattern to the integration.19 
Reformation of law including in varies field of criminal law that had 
been done by Indonesia government constitutes as one efforts for 
achieving justice and prosperous society as intended by Pancasila. In 5 
years, development program of second 25 years long term development 
program 1974/1975 to 1978/1979 President instruction No. 11 of 1974 
it had been included the program and the budget about condition and 
realisation of instruction, (chapter 27, B, 4) main policy of 
rehabilitation, (Chapter 27, III, 4) and about socialisation activity steps 
and reclassification (Chapter 27, 14, 4).20 
Government efforts in law development sector including in criminal 
law, still continue till now (long term development program) where the 
target is toward to the formalised and utilised of the stabil national law 
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system based on Pancasila and 45 constitution by take not of the 
plurality of the prevailed law order that capable to secure of law 
certainty, law order, law enforcement and law protection which contain 
justice. The truth as well capable to secure and support national 
development with law officials, sufficient means and infrastructure, 
along with society who realise and obey law as well.21 
Incarceration 
As imprisonment should be, this incarceration also form of 
punishment which confine prisoner freedom, done by jailing them in 
correctional institution, adopted to prevailing regulation and order. 
Incarceraton can be imposed to adult, it constitutes the only kind of 
primary punishments which is allocated for offender who act offence 
not crime or felony as regulated in the Illth book of Indonesia penal 
code (K.U.H.P.). Incarceration also might be impose by judge to 
offender who act crime(not offence) as to be found in book Illrd of 
Indonesian penal code, which is threatened alternatively with 
imprisonment for offender who act intentional delict. The duration of 
incarceration according to article 18 Indonesian penal code is minimum 
one day and maximum one year. The maximum duration one year might 
be made heavier up to one year and four months if there are happened 
concursus, residivistic (risidivism) or in case of abuse the power. 
Generally, incaceration is lighter than imprisonment. This think can be 
seen from realisation of article 21 Indonesia penal code. Incarceration 
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should be under gone in region where prisoner lives. 
Incaceration also can be imposed as subtitutiory punishment of fine. 
According to explanation of Penal Code (Memorie Van Toeliech ting), 
the reason of legislator put incaceration into penal code was caused by 
two kind of needs.22 There are : 
1. by need of necessary of kind of simple punishment in form of 
freedom restriction of a vrij heid straf which is very simple 
characteristic for lightly delict. 
2. by needs of the necessary of kind of punishment in form of 
freedom restriction which is not too restraint for delict that is not 
show immoral character or presence the evil or bad intention. This 
punishment is often mentioned as only custodia honesta. 
Incarceration as subtitutionary punishment of fine has duration 
minimum one day and maximum six months, but the six months might 
be made heavier upto eight months when the criminal act has connection 
with concursus or with residivistic which is regulated based on article 
52 Indonesia Penal Code. The fine which unpaid before, can be paid by 
offender in every time either before serve sentence or after or when 
serving incarceration, that means it can release prisoner from 
incarceration. In reality, this kind of punishment whether as a primary 
punishment or as susbtitutiory punishment is sentenced barely by 
judge. 
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Fine 
Fine constitutes as a kind of primary punishment that can be 
imposed to adult only. 
This punishment does not to be fixed the maximum amount, but it is 
fixed the minimum amount. 
Fine can be imposed either as primary punishment or alternative 
punishment accompanying with imprisonment or incarceration also 
alongwith both punishment (imprisonment and incarceration) 
alternatively. 
Fine as primary punishment for kinds of crime (not offence) is imposed 
very rarely by judge. 
According to Prof. Van Hattum, the rare of fine which is imposed as 
primary punishment caused by intention of legislators in order that 
judge will imposed fine to lightly criminal act (offence) only.23 
Recently, study and discuss about fine take attention again. This 
matters as result of less success of the other kinds of punishment 
especially imprisonment in effort to decrease the quantity of crime. 
Beside that, it is caused by the limitation of cell capacity and budget 
which should be spent for prison institution, some times imprisonment 
also induce politic reaction where it emerge from humanity reaction. A 
big amount of fine for special offenderes considered more effective 
than imprisonment, and this fine can be imposed with social work order 
alternately as is known in European countries. 
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In Italy for example, by offender request, this fine can be changed with 
what is called lavoro sustitutifo. By getting work one day, than, the 
imposed fine can be reduced 50000 lire as for the duration is sixty days 
maximum. 
In Portuguise, all of maximum six months imprisonment should be 
changed by fine, except if the realisation of imprisonment is considered 
as very important thing to prevent offender create new crime. The 
alignment what had been pioneered by Portuguise was followed by New 
plan of French, Swiss and Belgium legislation.24 
On kind of primary punishments, it can be added three other kinds of 
punishment, there are : probation, parole and custody. 
Probation 
The words of probation is only as general term, while the meaning 
of probation is not the conditional punishment but realisation of the 
punishment that depended on special certain requirements. Probation 
constitutes of the command of judge that the imposed punishment will 
not undergone by offender, except if in the next ime, judge command 
that the punishment should be under gone due to : 
a) before the end of probation the offender break special condition 
this is, commit crime again or 
b) during the probation, the offender break special requirement (if 
arranged) or usually, judge impose probation to offender, if he 
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sure, by the hard warning only, the offender will not has bravery 
to commit crime again, 
c) during the probation, the offender do not implement special 
condition (requirement), such as obligation for compensate the 
damages of victim as result of offender act. 
Probation is regulated in article 14a-14f Indonesian Penal Code as 
addition article and added with Staatblad No. 251 of 1926 jo no. 486 and 
start put into effect on 1st Junuary 1927. 
Probation based on two different main thinking. Firstly it was done by 
British in about the middle of 19th centuries, then in America (since 
1868) and it was also arranged in Europe continent like Belgium 1988 
and French (1891). According to French Belgium system, this 
punishment is remain composed, but the realisation was abolishioned 
by requirement or condition. 
In British which is declared only that offender is guilty but the 
punishment is cancelled. 
Furthermore, in French Belgium system, there is no special 
requirement/condition or supervision that the aim is to avoid the shorter 
imprisonments.25 
Parole 
Parole is given to the long time imprisonment. Parole is imposed 
to offender who had undergone 2/3 of duration of imprisonment that had 
been imposed to him which is at least should be 9 months. 
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The intention of parole is to release offender from end part of 
punishment and for that aim, it should be fulfiled some condition 
previously. 
As for the conditions/requirements is, that (prosoner) offender will not 
commit crime and the other bad action as general requirement, while as 
special requirement is about prisoner attitutde, as long as it does not 
reducing freedom for religion and politic. 
According to Roeslan Saleh, parole is not posible to be given on life 
long imprisonment, because 2/3 of can not be accounted. If on long life 
imprisonment, after all, will be imposed parole too, so therefore, it 
should be changed to temporary imprisonment by clemency and only 
then, parole is given.26 
Custody 
Custody as primary punishment emerge from act No. 20 of 1946 
in article 1, it is added with custody for Indonesia penal code(K.U.H.R) 
and Indonesian Army Penal Code (K.U.H.P.M.). This punishment might 
be imposed to offender, when he commit crime which is threatened by 
imprisonment but it is done by caused of respective reason inclination. 
But even the crime itself, or the way to commit crime or the result 
of the crime is in such away that more proper to be imposed 
imprisonment, thus parole is not accured. The parole system is followed 
by Indonesian Army Penal Code clearly. 
As for, place and procedure for how to implement parole with all of its 
needed things is regulated by government regulation No. 8 of 1948. 
The realisation of parole is similar to cellulare system with treatment 
more better than imprisonment on the other kidns of it for examples.27 
1. offender is allowed wearing his own clothes 
2. his food should be better than prisoner and also allowed to make 
his food better by self finance 
3. he is allowed to arrange simple and proper solace (entertainment). 
4. as much as it is capable to arrange the reading books in cell and 
it also can bring by offender. 
5. if offender die, his corpse should be given to his family as much 
as it is possible. 
Subsidiary punishment 
Subsidiary punishment might not be imposed separately with out 
primary punishment. 
The aim of this punishment is special preventive, in article 10 sub (b) 
what is consider as subsidiary punishment are : 
a) cancellation of certain rights 
b) confiscation of certain objects and 
c) announcement of judge conviction. 
a) Cancellation of certain rights 
The rights might can be abrogated from offenses are determined 
by article 35 K.U.H.P. and here, there is no elimination of honor. 
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According to article 35 K.U.H.P. the rights that can be abrogated are : 
1. Rights for taking hold of all of general position for certain 
position. 
2. Right for serving to the Army. 
3. Right to choose and be chosen in election in accordance to 
general legislation. 
4. Right to become a guardian, support or supervisor on the other 
who he or she is not his own child. 
5. Rights to parental guidance, guardian authority and guardianship 
on his own child. 
b) Confiscation of certain goods (objects) 
Confiscation must be on certain objects, it means confication for 
all of wealth is imposible of if is noted general part of Indonesian Penal 
Code (Book 1st), theoritically, confiscation is considered as punishment 
(not treatment), but if it is noted in Book II of Indonesia Penal Code, 
especially in its realisation, it is often considered except as a 
punishment. It is also considered as police treatment. 
The goods (objects) might be confiscated are : 
1) all of goods which is derived by commiting crime that is usually 
possessed by offender, except if it is regulated different by 
regulation. 
2) all of goods (objects) which is used for commiting crime, and it 
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is with combition that the goods is offender possession. When the 
goods (objects) is confiscated and submitted in court session, the 
distiny of the goods, then is fixed in verdict. 
There are three possiblities of goods arrangement. There are : 
i) to be conficated for state. This confiscation is form of subsidiary 
punishment. 
ii) to be distroyed. This is form of police treatment, not subsidiary 
punishment. 
iii) to be returned to the most entitled one, This is form of civil 
treatment. If it is decided clearly that the goods should be 
returned to the one, therefore it is duty of prosecutor to return the 
goods to the one while, if it is mentioned unclearly that the goods 
should be returned the one therefore, it is might be finished 
"peacefully" or by civil case or administratively. 
c) Announcement of judge conviction (verdict) 
Punishment by announcement of verdict especially is intended to 
prevent society from the other crime that probably will commit by 
offenders, in other words, that the verdict will be known by the 
publicity in order to be carefully. So, the announcement of verdict is 
special prevention, because the impossing of this subsidiary punishment 
will make offender difficult to commit the same crime again, caused by 
all of people have been warning about the possibility of offender to 
commit crime again. 
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Beside as special prevention, the announcement of verdict has 
characteristic as general prevention because the public will know that 
instrument of state (police etc) can take action against whomsoever 
commit the same crime like that had done by offender and their act also 
will be broadcasted.28 
Announcement of verdict should be imposed carefully with mature and 
wise consideration, think of the wide announcement about the crime 
that had been committed by offender, it is not only experienced by 
offender itself, but the others also, such as children, wife, even the 
family. Moreover, if offender use family or tribe name, they (the family) 
should not be soiled without illegal reasons. (Caused by that, the family 
name is not necessary included.29 
According to the concept of Indonesia Penal Code Plan of 1972 article 
42, it will be found kinds of subsidiary punishment as stated above, 
added by payment of compensation, religion fulfilment and customary 
obligation. In this matter it can be seen that government attention on 
religious teaching and customary law which is followed by society is 
more than before. 
The aboved matter is also happened with punishment of compensation. 
Recently Indonesian practisioner and law expert give their attention to 
this kind punishment. 
This is caused by, they pay more attention to victim in vimtimology. 
This thing is in accordance with the speed of victimologies study in 
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Europe and American that influence criminal law experts although 
study, and write based on the results of research have not published yet. 
The aboved matter is supported by the facts that victim of cruel crime 
in Indonesia tend to increase.30 
Influence of victimology development is visible with including kind of 
compensation to victim in Indonesian Penal Code Plan of 1972 as one 
of protection efforts on victim of crime. 
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4. THE BASIC PRINCIPLES OF PUNISHMENT 
Talking about basic principle of punishment system, is meant 
talking about main thinkings, idea or concept, background of thinking 
of the punishment system. On the other words, the basic principle is 
related to soul or spirit of punishment system. And the soul or the spirit 
of the punishment system will be connected with parts or the other sub 
system of criminal law system entirely. 
It means, the spirit of punishment system is spirit of criminal law 
system. 
The aboved matters is connected firmly with philosophy. The discussion 
is also related to source of regulation, the schools including about the 
aim of the punishment. 
The discuss on this matter will be stressed to the idea of some schools 
and generally followed by Indonesian punishment system while, about 
the sources it had been discribed previously and about the aim (object) 
of the punishment, it will be discussed separately on the other part. 
To clarify our comprehension about the idea or concept of the 
punishment, the moral system should be discussed too and it will be 
presented on other part. 
Because of Indonesian law system came from the Dutch and it is 
followed by civil law system too, therefore, from this sources, the idea 
o r concept of punishment should be considered. 
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From the trip of history, it is known that the mother of almost all 
of modern 'Penal code is French Penal Code which was composed by 
Napolean order in the first of 19 centures and the penal code was valid 
in all of conquered countries in Europe including Dutch. After the 
authority of Napoleon fallen down and French left his conquered 
teritories, that countries become liberated with Dutch without 
exception. 
In 1886 Netherland (Dutch) composed her own National Penal Code 
where many principles was taken from French Penal Code. The Dutch 
penal code reached Indonesia due to Dutch colonialism. It can be said 
that the idea or concept in Indonesian penal code is not Indonesian 
concept, although the concept that come from out side not always bad 
or should be refused. 
Although, the discussion in this part is not talking about the aim or the 
object of punishment, but it is linked with the principles of punishment 
and the reason of punishment justification. 
Deep analysis about this matter is put in criminal law philosophy which 
also included in to general phisolophical science. 
Generally, the schools was developed in the 18 and 19 centures. The 
basic of thinking of the emerge schools, generally have a starting point 
from the reason of theologies, philosophies and juridical law defence. 
The starting point of theological reason propose their school from 
souvereignity of God just like be in Holy book. 
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According to this tenets, the authority is servent of God to protex the 
good, and scare criminal by imposing punishment when they commit 
crime. 
Among follower of this theory is Gewin who pose his theory based on 
Bibel. 
According to Gewin, punishment is demand of justice and the truth of 
God. While Thomas Aquino has a starting point on state as legislator 
and judge that should act based on authority given by God. 
Whereas they, who have starting point on philosophy as basic of 
punishment inter alia is J.J. Rousseau with his theory of people 
souvereignity based on social contract (du contract social) that is, 
according to them, there are fictitious approval between people and the 
state where the people have souvereignity and right to decide the form 
of government. State authority is nothing else than the authority that 
given by people. Every citizen transfer apart of rights to state for which 
the people recieve law protection as reward. For giving law protection, 
state obtains rights to punish criminal. 
While, Betham seek basic of punishment based on utility and interest of 
applying punishment regulation to achieve the aim of social life that is 
protection of law. In other words the basis of punishment is caused by 
applying of punishment as form of tool of secure law order. The aboved 
theories has its own weakness between one and the others, the one is not 
better than the others, it is approved by the trip of history where the 
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problem of punishment, law and moral are still in form of problem, and 
being in relativism. 
Philosophical analysis of punishment justification is also related firmly 
to the values, norms or ethic. 
When the regulation concept is made by experts, at the same time, it 
should be decided about what conception are important, important for 
whom? (for his self, nation/country or all of nation or only for one 
group or one interest), why the phenomenon is significant, what is the 
object or target? etc. 
Among thinkers who had been focused the attention to the philsophical 
analysis of punishment matter, there are Kant and Betham. 
Both of them stated that utility should constitutes of main consideration 
in penalising criminals. 
Either Kant or Betham are famous with doctrine of utilitarianism, a 
doctrine which was said that the act of one must be determined by utility 
of the emerged result, i 
The present law thinker are not satisfied by this theory because the 
crime which intend to be restrained by theoritician who follow Betham 
and Kant increase continuously in western society and the other society 
that follow this theory. In his philosophical tenet, Kant determine the 
limits of capability of human thinking and stated that there are the realm 
which can not be penetrated by human ration, that is the realm of belief. 
That's why, Kant again gave place for religion or belief in human 
thinking beside logic. 
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But, as Kant himself did not specialise himself to study religion and 
belief deeply thus his doctrine about criminal law become bias. Before 
Kant and betham the existing philosophical school are very much rely 
on and (exelt) on logical power. 
Actually, Kant himself is in some matters, still influenced by the tenets 
of prior schools but, Kant doctrine is quite different. Before the time of 
Kant and Betham there are the thinker about law and state such as 
Montesquieu, J.J. Rousseon, Beccaria etc. The tenets of Immanuel Kant 
and his follower is a clossing of state and law thinking in 18th centuries 
and its constitutes of introduction to thinking about law and state in 
19th centuries along with the occurence of revolution in French and 
America. 
At the time when logical power was very exelted and at the time when 
the influence of doctrine of Montesquieue, J.J. Rousseau and Beccaria 
still strong, the French penal code was composed. So, it may be said that 
the influences of Kant tenet which give place for religion and belief is 
almost not exist. 
The most influended in the formulation of French penal code is 
Beccaria. 
Tne idea of Beccaria also influence law opinion in Britain and than in 
America after civil war. The idea of Beccaria was rooted from 
"humanism" which was generally also followed by thinkers at that 
centuries. 
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And humanism is much influenced by materialism perspective which 
consider that God or religion is not important at all. And far before 17th 
centuries theology had been eliminated from science teritory. 
The influence of materialsm perspective is seen at the characterisitc of 
the regulation that had made based on concept of "from man to man and 
back to man." 
The concept of moral that followed is anthrophocentrism which 
consider the man as centre of entire life. 
Caused by that, it can be seen, that after the idea of Beccaria obolitionist 
movement that intend to abolish death penalty emerge. 
The abolitionism remain active till now. Psychologically, their opinion 
about man was much influenced by Sigmund Freud. Therefore their 
concept about ethics values are very loose. It is as well also influence 
their concept about crime and punishment. With humanism and its 
materialism perspective as basis of law thinking, so that the logical 
power is used as foundation to create the idea or concept of law. 
Although the values come from the humanism that rely on logical power 
once in the time is rooted from general standard that had been agreed 
together, but the logical power is occasionaly limited or late to 
anticipate the coming incident and phenomenon that will happen. 
Ocasionally logic is also influenced by emotion, personal desire and 
tend to subjective caused by the different of race, tribe, religion or 
belief, position. The limitation of logic is also influence by knowledge, 
millieu, time, culture etc. 
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Some time, by logical power, exessive rationalism is happened. Due to 
that, the society which influenced by this idea or concept, tend to be 
develop as a individualistic society. It's clear, that the idea can 
determine human attitude. Idea is kind of ideology that influence human 
spirit even if the idea or idiology of any society are influenced by 
ideology of religion, than, to that direction as well as the society will 
develop. Such influence of ideology of religion depend on how the 
follower consider the religion and whether the religion is able to create 
the ideological dimention which push social change.31 
The doctrines which elevate logic, view the man as centre of all activity 
of life. This anthrophocentrical view is combined with materialistic 
perspective create secular idea/concept that very close to "now and 
here" (the present and the here) in secular system. Law obligation is law 
obligation only or the parrest is moral obligation (in Islamic sytem, law 
obligation constitutes as law, moral and spiritual obligation as well). 
Even if law obligation is also considered as moral obligation, still the 
converted (followed) moral is antrophocentristic. 
Caused of rely on logic, rationalism does not approve the presence of 
other reality outside our mind (that the reality is able to be know). It is 
clear, that all of limitation of logical power influence the answer of first 
question that is : what is the important of conception? why the 
phenomenon is significant? the matter is important for whom? what is 
the aim? etc. When the logical power can not be able to answer the 
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important question at the time the legislation preparing for, that, it does 
not surpise, if a penal code that had been composed with great 
difficulties for years but it is not suitable for solving the problems of 
law and society. 
And it is not imposible to happen that a legislation born with aim to 
defend on the interest of power or regim or a groups. 
This thing had been undergone by Indonesia with a strange penal code 
that reflect political discrimination almost in all field aware or unaware, 
although it is not denied that the universal basis principles of humanity 
are also exist in this penal code. 
Return to the reason of punishment justification, there are three 
contragories of theory, such as, deterrence theories, retributive theories 
and reformative theories as it will be discribed below :32 
Deterence theories have starting point on empirical asumption that 
factually, punishment will be able to prevent someone to commit crime. 
The later theory that develop on the basis of that main thinking is 
utilisation theory that has starting point on thinking that "punishment, 
though itself unpleasent and therefore intrinsically bad, can only be 
justified in so far it maintains or increases the balance of pleasure over 
pain by discouraging harmful (pain producing) behavior". Whereas 
about light and weight of punishment are solved by applying principle 
of "cost benefit (J. Betham) while in retributive theories point of 
departure of developed punishment justification is a retribution, the 
main points as follow : 
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1. "the severity of punishment should be equal in degree to the 
gravity of the act or harm done : e.g. the loss imposed on the 
offender should equal the loss suffered by the victim. This does 
not necessarily mean that the offender should suffer the 
identically same harm. 
2. the severity of punishment should be fixed in relation to the 
comparative gravity of the act of harm done, but not necessarily 
in an equal to it. This means that offences of the same gravity 
should be punished in amount that equal to each other in severity 
and that offences of different gravity should be punsihed in 
unequal amounts, with the graver offences being punished more 
severely. 
While reformative theory that considered up to date has starting point 
on stand point that delinquent and criminal are not "an sich" should be 
penalised, but it should be treated in the meaning of reeducated". This 
thing cause by them (the founders of theory) have the opinion that 
delinquent and criminal are irresponsible person, thus the responsibility 
should be backed to them, they are not insane but they are of 
psychologically weak person. 
Talking about development of punishment theories as stated above had 
been discussed on chapter II. 
Generally, it might be said that punishment stelsel in almost all of penal 
code forms of combination of the three theories aboved by stresing on 
one or two of that theories. 
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It also occured in Indonesian penal code where by criminal law expert 
it is considered follow retributive theory. But, infact, every system of 
punishment stelsel can not avoid from this retributive theory. The 
influence of rationalism and humanism were also accured in 
development of punishment justification theories. 
In Indonesia the idea about punishment reformation try to build the 
punishment theory from sources of Indonesian way for life (Pancasila) 
as discussed before, in Pancasila, there are one basis that is believe in 
one Suprement God (as first basis) where it is oftenly as causes of 
controversies. 
The emerge controversies are caused by the different of comprehension 
degree of the followed religion especially Islam.33 
The occurence of the matters aboved is proper due to the formulation of 
Pancasila and state direction outlines about law matters are very 
general (in global). 
In addition to the theories of punishment justification it was also known 
the other schools in criminal law that also give influence to the theory 
of punishment distribution, that are classical school, modern school 
(criminology) and sociological school. 
Classical school especially emphasize their attention to wrong done and 
wish that the imposed punishment is equal with act, while modern 
school more stress their attention more to the doer that means if it is 
realy give attention to the character and condition of the doer. 
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On the next development, classical school became neo classical schools 
caused by influence of modern school. Neo classical school start to 
focus attention to the doer but does not leave attention to the act and 
results as well, then Neo classical in its development stressing the 
attention to equalization (vergelding) of doer guilt. 
Sociological school directs their attention to social condition around 
doer. 
The aboved schools base their view from freedom of human will 
(whether determinism or indeterminism) and one thing that is all of the 
school remain in antropocentrical view. 
Looking into the concept that exist in the three school, so it can be said 
that Indonesian penal code can be catagorised into classical school or 
Neo classical school because Neo classical school has chracteristic 
which is followed by Indonesian Penal Code that are :34 
1. Principle of legality, it says that no penal without regulation, no 
crime without regulation and no prosecution without regulation. 
2. Principle of guilty (mens rea) contains that some one can be 
penalized only for crime that have been done by him or her with 
intention (dolus) or negligence (culpa). 
3. Secular distribution (retributive) principle contains that 
punishment concretely do not to be imposed by intent to achieve 
benefide result, except it is equal with gravity of act. 
While, concept of Penal code blue print (1972) which was arranged to 
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replace the old penal code, can be said it follow "defence sociale" 
school as form of growth of modern school by consiousorunconsious.35 
In that concept can be showed the instruction that indirectly can 
be made as compass in sentencing of punishment by judge that is in 
article 2 (1) that contain the intention of aim of punishment. And beside 
that there still are some articles that draw up, in what case a kind of 
punishment can be imposed 36 
The accurence of transition from classical school to defence social 
school (modern school) that happen in Indonesian criminal law system, 
this is caused by unsatisfaction toward the prior theories and the 
influence of Pancasila's view (religious philosophy concept) which 
give priority to society interest over individual or group interest. In 
other words, it had happened the transition of individualistic 
Anthrophocentrical veiw to social religious view. 
And, indeed, Indonesia should has her own idealism, not only in general 
aspect of life but also in every system of life including law system and 
it's punishment system without exception. Experience has teached 
about the failure of theories or concept that based on secular system 
when it is rooted from rationalism, antrophocentrism or individualism, 
From the first theory upto tens of the next theories, which always make 
efforts to solve the law and socioligical problem that more complex than 
before. They are always in deeply involved by discussion of one theory 
to another and it had been happening too long, but, still the results is in 
unsatisfactory. 
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This fact of course, have big influence toward development of every 
aspect of social life. If this condition is happened continously, it will 
lead to the situation which is called as relativism in knowledge because 
when many schools that float into the surface, there fore as much as 
standart is also used. Ironically, this matter is also happened in afluence 
countries where the theories above came from. Although science and 
technology have developed too much, but the decline in the fields of 
law, moral and ethic are accured. 
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5. THE GOAL OF THE PUNISHMENT 
The discussion about theories and school in criminal laws infact 
it is germane to discussion about the goal of the punishment derectly or 
indirectly. From classical school, neo classical school, modern school, 
and from deterrence retributive and reformative theories, all are related 
to what to be aimed or achieved by criminal law and its punishment. 
Generally, talking about the goal of punishment or the intention 
of punishment in criminal law literature, there are three main group of 
developing theories, such as absolute theory, relative theory, and 
combination theory. 
A. Absolute Theory 
Follower of absolute theory inter alia are Kant, Hegel, Hubart, 
Stahl, Vonbar, Kohler and Polak. Absolute theory justify punishment 
becaue the doer had commited crime, so for him (offender) must 
(absolute) be given revenge or retribution in the form of punishment. 
Absolute theory has some varieties, among them are.37 
a) retribution based on absolute demand of ethic or moral 
philosophy.. 
Immanuel Kant for example said that punishment is form of 
absolute demand of ethic onto criminal becasue he had damaged 
the other. 
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The famous works of Kant relating to this theory are even 
tomorrow the world will be ended, but the last criminal should 
serve his punishment (Fiat justifia ruat coelum). According to 
Kant, light and weight of punishment that can be inflicted to the 
offender must be based on balance (equal) principle (talio 
beginsel). 
The second absolute theory come from Hegel called intercepted 
(dialetic) absolute theory. Hegel stated that law is realization of 
freedom, while crime is form of chalange on law and justice, 
becasue of the, to defend law that constitutes of realization of 
freedom and justice, the crime should be abolished by imposing 
sanction. Hegel require the presence of balancing between crime 
that have done and punishment that will be imposed. Here, 
balance is not means it should be in same kind, but, it is enough 
if the punishment which will be imposed has the same value with 
the crime that have done. 
the other theory that included into absolute theory came from 
herbart. 
According to this theory, that retribution should be 
considered as aesthetic one. 
In this theory, punishment constitutes an absolute demand 
that emerge from unsatisfaction feeling of society about the 
crime that have done. Punishment is imposed in order that 
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society's un satisfaction is to be balanced and aesthetic feeling of 
society is restored. 
Crime, when it is not replied constitutes of injustice. One 
writer named Geyer who influenced by Herbert theory has 
opinion that the justice require the presence of retribuition, 
whether bad or good. If that justice is need, therefore, the 
punishment should be done by intend to prevent society and to 
rehabilitate the personality of criminal himself. 
d) absolute theory of Stahl including Gewin and Thomas aquino. 
According to Stahl, the principle of retribution is in 
accordance with God will. Crime constitutes of the offence 
toward God justice and it should be eliminated. Caused of that, 
punishment must be given absolutely for the shake of guarded of 
God justice. 
The way how to guard God justice, which is pass through 
the authority that given by God to state authority. 
Stahal also has opinion that the punishment may reach 
three target those are : to prevent law order, to prevent someone 
to commit crime and to frighten offender to commit crime. 
e) The theory of retribution as human will 
This theory come from Hugo de Groot, J.J. Rousseau, 
Beccaria etc. which is classified into natural law school. Natural 
law scholars have opinion that the state is materialization of 
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human will. Punishment also constitutes materialization of 
human will and offender is proper to accept that punishment. In 
another words, whomsoever commit crime, so, it is proper if he 
is treated badly. 
The theories from Kant, Stahl, Hegel, Herbert, Kohler are 
also known as objectiverings theory (objective thoery). 
Leo Polak devide the absolute theory into six categories.38 
1. Theory from rechts macht gezag hand having (defence of law 
authority or state government authority). 
2. Theory from voordeels compensatic (benefit compensation) 
3. Theory from on rechs fustering en blaam (eliminate all of result 
of act and crime). 
4. Theory from Talieniseerende hand having van Reahts gelijkheid. 
5. Theory from hering van onzedelijke neigings bevredixging 
6. Objectiverings theory. 
concerning to absolute theory, Sahetapy give some conclusion as 
follow:39 
1. Absolute theory consider punishment in relation with the past, 
not in relationwith the future of offender. 
2. So, with this reason, absolute theory have not yet given proper 
spot to some principle which have became institutionalized and 
recognised everywhere that are : principle of legality, elemency, 
amnesty, abolition and over due. 
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3. The old absolute theory had been refined in modern absolute 
theory, so that, now a question rise whether it is till correct to call 
it as retribution. 
4. Academic theoritically, absolute theory remains has relevantion. 
5. Although both stand on absolute theory with analytic impirical 
methods, but kranenburg and leo polak do not reach to the same 
conclusion. 
6. From prominent figure of absolute theory, only Leo Polak that 
refuse death penalty explisitly based on "objectivering theorie". 
Loe polak said that punishment has to fulfil three conditions that are :40 
1. the act that have done can be condemned as the act against ethic, 
that is opposite to ethic norm and objective law order. 
2. punishment may just consider of what have happened and may 
not consider what will be or probably happened. So that, 
punishment may not be imposed by intention of prevention and 
3. gravity of punishment should be equal to gravity of delict so the 
weight of punishement may not more than the heavy of delict. 
B. Relative Theory (doel theories) 
This relative theory try to seek justification of punishment only 
on certain goal, where the goals are among others. Comprise of 
a) defence society in order that the other do not commit crime and 
b) by the goal to restore the caused damage. The diversities of some 
321 
theories which was classified into relative theory, put on the way 
to achieve the goal and on evaluation of punishment utility. 
Unlike with absolute theory, relative theory questioned the results 
of punishment to criminal and society interest. Here prevention 
for future should be considered. Into this relative theory entrance 
some definitions (terms) from follower of criminal 
Antrophological school that show attention to criminal 
personality. Furthermore, relative theory can be divided into two 
classification, that are; 
a) theories of general prevention which want to achieve the goal of 
punishment by means to frighten every one in order not to commit 
crime. 
b) theories of special prevention which want to achieve the goal of 
punishment by frighten, rehabilitate and by making the offender 
himself become unable to commit crime again. 
General prevention theories are : 
1. theories that make some one to be frighten (af schrikkings 
theorieen) which it's aim to teach all of citizen a lesson in order 
not to commit crime. 
2. Vom psychologischen zwang theory from Paul Anselm von 
Feurbach. 
According to this theory, threat of punishment which was placed in 
regulation must be able to give feeling of fear with the result, it can 
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prevent the intention to commit crime, in other words, if some one know 
that by commiting crime he will be penalized definitely, then it will 
make him think twice and careful, finally he will leave his intention to 
commit crime. 
According to Yohannes Andrenaes, there are three kind of influence in 
the meaning of general prevention as below : 
1. Influence of prevention 
2. Influence of to strengthen moral prohibition. 
3. Influence of to push the tradition of law obedience.41 
Influence of general prevention constitutes a main consideration for 
judge to impose heavy punishment or for legislator it is to give the threat 
of heavy punishment. Punishment always have influences of general 
prevention. It is caused by human being has feeling or natural ability to 
be oriented to all of events in his outer worlds. Influence of general 
prevention from that punishment, only can occur in society who know 
the presence of that penal sanction. The threat of heavy punishment as 
form of effective control mechanism, which need to be combined with 
imposing heavy punishment too to prevent that crime.42 
In special prevention theory, there are some theories from Grolman, Van 
Krause, Roder (Verbeterings theorie). 
According to this theories, give education to offender in the form of 
penal sanction is by intention to make him to comeback become useful 
for society. Method of rehabilitation of offender realized by three ways 
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that are intellectual rehabilitation, moral rehabilitation and judicial 
rehabilitation also included into this relative theory are theories from 
ferry and Gorafalo. 
According to them, to offender who is immune of punishment threat, 
has to be imposed penal sanction in the form of long freedom 
confiscation, even death penalty if necessary. This immun offender is 
necessary to be exiled from millieu or society intercourse. 
In special prevention theory of relative theory, these are some theories 
from Frans von list, Van Hamel, Simon etc. According to this theories, 
the goal of punishment is to secure law order. To implement it, state is 
given authority to penalize offender by norms which organise life 
interest of human being. Punishment threat might work as warning and 
have function for scaring. 
Amongs the follower of special prevention theory, there are the 
follower who have based their views on determinism and the followers 
who have based their view on approval of the existence of great 
influence from physical and psychological characteristics. This thing 
was conditioned by criminal Anthrophological school. Based on this, so 
that imposing punishment may not contradict with good will toward 
criminal personality himself. Caused by that, punishment also should 
be oreinted to rehabilitate criminal personality by mean to give him 
chance for finding education when serve the punishment.43 
In Netherland, similar theory of von list came from Van Hamel. 
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According to Van Hamel, a punishment can be justified if; 
1) Punishment should make a gearing element in order that it can to 
be a special prevention to "gelegen heids misdadiger" (offender 
free from commiting evil deed. 
2) Punishment should place "correct element" for offender who 
need reclassering (correctional treatment) lately. 
3. Punishment should place "destroy element" for offender who 
cannot be rehabilitated at all. 
4. The only one of goal of punishment is to defend law order.44 
C. Combination theory (Vereenigings thoerie) 
This theory try to combine concept of punishment which had been 
followed in absolute theory and relative theory. 
Combination theory start from weaknesses that considered exist in 
absolute and relative theories. 
According to Korl Binding, by the occurence of the crime, it present 
"right" to the state to impose the pounishment where one must make 
distinction between right and obligation, because the obligation itself 
just exist lateley, after the existence of goal that wish to be achieve by 
punishment. 
The existing right of the state, born from the fixed of norms that can 
force every one to obey the law. This right only will be used by state if, 
it is really relevant that the law enforcement need the state to do so.45 
Combination theory can be divided into three groups, that are :46 
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1. The theories which emphasis punishment to retribution, but that 
retribution may not exessive from the limit of what necessary and 
sufficient to defend society order. 
2. Theories which stress punishment to defence society order, but 
punishment may not more heavy than on a suffering where the 
weight equal with the deed that have done by offender. 
3. Combination theory that consider both of that principles should 
be equally stressed. 
The included combination theory are thoeries from Rossi, Ortolan, 
haus, Vidal who seek the basis of punishment justification either on the 
truth or on society demand which need that punishment. The important 
question for them is whether correct that the retribution require that a 
fault should always punished with a fault"47 
From all combination theories which propose by its follower may be 
concluded that the follower of this thoery demand that in imposing 
punishment, beside consider the past (like, absolute theory) but also 
should consider the future like intended by relative eeetheory. Thus, 
imposing punishment should give satisfied feeling either forjudge or 
for criminal himself beside for society. 
To know the theory of punishment that followed by Indonesia, it 
might be seeke in Indonesian Penal Code itself (K.U.H.P.) and the idea 
of law makers at that time. 
In Indonesia penal code itself, does not explained what goal of that 
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punishment and what kind of theory of punishment which used as 
foundation? from historical background of Dutch penal code where 
later on became Indonesian Penal Code, therefore the goal of 
punishment in Indonesia is still influenced by retribution (absolute) 
theory and also influenced by relative theory lately. 
After experience of adaptation and alteration, furthermore the doctrine 
of retribution change gradually or affected by relative theory. 
Adaptation and alteration of punishment was not only exprienced by 
Indonesia, but also by the most of other countries. 
Modestly, it can desired that absolute theory and relative theory 
followed by Indonesian penal code simultenously. This thing is visible 
in article 10 Indonesian Penal Code (K.U.H.P.) where also regulate 
some treatment for insane offender and under age offender. 
Simon has opinion that, according to Indonesian Penal Code maker, the 
pronouncement of sentence should be done for society interest and 
oriented to defend law order.48 
If Simon view as stated above is right, so, although the law maker itself 
did not say so, it may be predicted that at the time when Indonesian 
Penal Code composed, the makers have been influenced by relative 
theory.49 
This thing supported by the Modderman view who at that time take hold 
of Ministry of justice that give influence toward the law maker although 
the Modderman himself did not mention clearly about what kind of 
punishment theory that he followed is. 
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Although, theoritically it might be known, what theory which is 
followed by Indonesian Penal Code, that is absolute theory that 
influence by relative theory, and that's can be seen in reformations that 
have done on regulation about imprisonment, but practically in reality 
is far differ to what wished by law. 
Practicals of imprisonment are cruel at the time whene Dutch colonize 
Indonesia, it is not secret anymore, even in fact, the past of the cruel is 
still exist till now. Even though, the term of imprisonment had been 
change by socialization (pemasyarakatan) but in practical does not 
happen much change. This thing are seen for example in; -50 
Scane of philosophy of prisoner guidance and education with 
unclear conception. 
The prison building of dutch legacy is still used because to renovate it 
in accordance with ideals of socialization need big budget. 
the officials of socialization who comprehend the aim of 
socialization are still small in number. 
As it said before, formulation of the goal of punishment is never done 
before. This formulation was just included in the concept of Indonesian 
Penal Code blue print of 1972. In article 12(1) about aim of punishment 
is mentioned, that are; 
1. to prevent of commiting crime for the sake of guardianship of 
state, society and people. 
2. to guide offender in order that he will be aware and be a beneficial 
society member. 
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3. to eliminate stigma which is caused by crime. 
While in article 12(2) included that punishment is not intended to make 
suffer and humiliate human dignity. 
From that point, apparantly the makers of Indonesian penal code blue 
print of 1972 try to include philosophic view that consider suitable with 
Indonesia way of life based on Paneasila. The matter of treatment 
philosophy get big portion too in that concept (blue print). 
According to Arief Sidharta, the goal of punishment is guardianship on 
human being (in togetherness with the others) in meaning either passive 
or active. In passive meaning, it comprises of the efforts to prevent 
arbitrarily act and violation of right. And in active meaning comprise of 
efforts to grow up human social condition and push human being to self 
realization as full as possible. The aim of punishment also cover 
safeguarding and developing of morals humanity and glorious moral 
ideals based on belief in one supreme God (first basic of Paneasila). All 
of that will only have meaning, if the sanctity of (human) life is to be 
approved, respected and protected fundamentally. Caused by that, 
according to Arief Sidharta, penal sanction also should based on and not 
contradict with acknowledgement and respect of human dignity, 
inclusive acknowledgement and respect of the sanctity of (human) life", 
This point is relevant for all of kinds of punishments (B. Arief, 
Sidharta, 1980 p. 78). The aim of punishment that based on this 
Pancasila's philosophy is generally followed and made as model by 
Indonesian law expert. 
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Prof. Dr. Sahetapy also orient his view on based on Pancasila 
philosophy, he said that, it is better if punishment orient to 
liberalisation. The meaning of liberalisation here is to wish the 
offender not only should be liberated from bad false thinking but he also 
should be freed from social realities where he repressed.51 
Beside oriented on Pancasila's philosophy view, treatment philosophy 
is also the theory that followed and wished together to be basic on the 
aim of punishment in Indonesia. 
Prof. Saharjo SH in his speech on getting title of Doctor Honoris cause 
in legal science, give formulation about the aim of imprisonment as 
follow: 
Beside to give the feeling of suffering to prisoner due to the elimination 
of freedom to move. It is also to guide prisoner till repent, educate him 
in order to become a useful member of Indonesian socialis society.52 
The turning of Indonesian law experts to theories that based on 
treatment phisolophy is caused by theories of goal of punishment 
(absolute, relative, combination) which considered unsatisfactory 
although new theories that float to the surface certainly constitute of 
evolution of thought from prior theories that develop from time to time 
conscious or unconscious. 
Prof. Dr. Sahetapy said that actually the theories (absolute, relative and 
combination) are difficult to defend.If it intend to defend any way, it is 
better for only in frame of reference source. Because that theories when 
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it based on transedental thinking or "conceptual abstraction" have not 
given satisfying answer yet.53 
The shift of punishment concept where the focus start from "act 
of doer" and "the doer itelf" to "society" (protection of society) as basic 
of goal of punishment is also agreed by almost all of members of 
UNAFEIL (United Nations Asia and Far East institute) where Indonesia 
is one of the member. In one of the report at 34th training course held 
in Tokyo they stated that are : 
Most of the group members agreed after some discussion that 
"protection of the society" could be accepted as the final goal of 
criminal policy, although not the ultimate aim of society. Which might 
perhaps be discribedby the terms like "happiness of the citizen", whole 
resume and cultural living, "social welfare" or equality.54 
In III seminar of criminology of 1976, it was also mentioned as follow: 
"Criminal law should be held out as one of tool of social defence, in 
meaning protect society from crime by rehabilitate or reeducate the 
offender without reduce the balance of personal interest (the doer) and 
society.55 
The change from one theory to the others or from one school to the 
others where it is occured in very lengthy time and examined by so much 
experiences, but remain the new one theories can not able to answer the 
problem. 
From the distance of time and history trip, how long the lesson of failure 
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had been given by experiences, how much the endeavors that almost 
useless had been tried but the awareness toward the limitation of human 
logical power and the acknowledgement of the most clever (God) do not 
take place. 
This condition where it is similar with positivism in law science is still 
to be defended a long with the reluctance of experts to consider the 
religious tenet. 
They remain rely on logical power without supported by guidance of 
God (religion) in searching the answer of problems. 
The guidance of God in that aboved sentence should be meant as a 
comprehensive and cohesive understanding through intensive and deep 
study of the religious science. The unsuccess of law in solving the 
problem of law and society, is not caused by the less of attention, 
research, efforts (endeavors), discussion, thinking and analysis but, 
because, indeed human logic will not able to solve all of life problem 
without the guidance of God. 
This, also can be realised when it is compared with development that 
have been achieved by physical and technological field that had flied 
away so far at a fear speed, while in the development in law area are 
accured only in creeping speed. 
The limitedness of our ability to think all of societal problems and seek 
the true theories for solving that problem where that the true theory 
should be reliable, applicable and suitable for the present time and the 
332 
future. The chaos situation without guidance of law of God, may be it 
is not so tangible for physics science, because the massive development 
in physics field are there. One of the causes of this development is that 
the variable of object in physics field despite vary but it is constant and 
permanent. Although there are some evolution (such as in biology) but 
the evolution is mite and slowly. By that reason, the study about physics 
despite without God guidance is persistent and go on continuously with 
its constant, absolute and regular law (system). While in social science 
all of the variable are inconstant, relative and it is undetected by five 
senses too. Due to that, it is need the basic principle to regulate the 
societal matters where all of individual interact each other in order that 
orderliness, equilibrium and harmony are achieved. The basic principle 
must be absolute, constant and universal. This basic principle can be 
found by guidance of God in his tenets (His revelation), because logical 
power of human being is limited to seek the most true theory or 
principle with absolute, constant and universal character. Human 
society that constitutes of groups of individual with different, unique 
and complex characteristic of each other should adapt this principle to 
achieve the same action and the same aim for creating orderliness, 
equilibrium and harmony. 
Beside that, there are some relative matters where it is come open to 
analyze by logical power for supporting that absolute basic, but it is 
remain in some frame and same aim. 
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Factually, man itself biologically consist of absolute and regular system 
in his physical body, it is tangible and visible, but spiritually, his sense 
and will is in unique, complex and unpredictable and make him different 
with others. This sense and will are relative and not easy to detect by 
five sense system. 
Cause by that, to regulate, organize and maintain man and group of man 
or society need a complete principles where the one is the principle, or 
concept which is come from the absolute, constant and universal and 
the other is relative inconstant (changeable). 
This condition is also valid for law science including its punishment 
system. 
That's way, in Islamic sytem these are some absolute sources of law 
beside the others and there are some absolute principle beside the 
relative. It is also happened with it's punishment system, wher there are 
the absolute (fixed punishment and it's crime as well in Hudood and 
Qisos) and the other relative punishment (ta'zeer). 
As illustration and for comparation, let us consider how Islam talking 
about the usage of logical power and the role of God guidance or Islamic 
teaching. In Islam, human being is apart of the universe and born as 
fieedom creature and granted a logic and intelectual which make him 
differene from animal. As freedom creature he is free to think and free 
to deside his life fath. But, that is not absolute, because naturally, he is 
limited and that freedom is confined by God's law that prevail on earth. 
beside that, he has huge responsibility to conquer universe and use them 
for good purpose. 
The God's law (Religion) has function as controller in order that the 
logic and intellectual that used is restrained and directed, because 
unlimited freedom means pass over the limits itself and oftenly it is a 
cause of the failure, doubt and even head for chaos and distruction. That 
God's law also has function as guidance because human logic and 
intellectual itself is limited in capability. 
In order that the guidance can be understood, so God delegate the 
prophets, reveal Al-Qur'an etc. The guidance is God's mercy for muslim. 
How significant that guidance is due to the characteristics of logical 
power is very free, strong and occasionally restrained, so it might be 
happened that the logic although without guidance can be able to reach 
or to know the universe system concretely because logic is really exist 
and the universe itself is also exist and capable to be reached by the 
sytem of five senses. But it might also happen that the logic run freely 
and restrained in efforts to reach and know the abstract thing that can 
not be reached by the system of five sense, and the exist one behind the 
concrete thing e.g. values, idea which is exist behind the concrete law 
system. 
Rationalism and positivism refuse the existence of law behind the law. 
And for the believers, the question rise, what kind of law is exist behind 
the law? 
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For Islam, it is very clear that indeed, these is the law behind the law. 
And how to know it, God reveal Al-Qur'an and sent His messenger (as 
Sunnah) as a guidance in order that logical power can be able to reach 
it. 
The guidance that be in Al-Qur'an, some time is in global and general. 
So, the logical power should analyse it. 
Islamic appreciation to logical power is very proportional. That why, to 
seek knolwedge is obligation or duty of every muslim. 
And the first verse which was revealed by God is IQRO means learn, 
read study, observation, research, analysis. 
Al-Qur'an also admit the beginning of knowledge by experiment and 
five senses observation (Holy Quran 29:20, 10:101, 88:17, and Al-
Qur'an condemn one who do not use five senses to get knowledge 
(7:179, 7:195,8:26, 7:198) and as well as explain the limitation of five 
sense to get knowledge (17:90-93 30:1). 
According to Al-Qur'an, faculty which has function as logic called qalb 
or fuad, and logical knowledge is higher than five senses knowledge. 
Five senses knowledge might be to give input to qalb by it's mechanism, 
but how higher logical knowledge than five senses knowledge might be, 
it also might fall in to fatal errors. Al-Qurr'an cites some factors which 
it might distort logical knowledge as below :56 
1. No faith, without faith - one can not arrive to the true knowledge. 
He will be traped in to materialism and do not see non-
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materialistic reality (63:3; 30:53; 6:125; 16:104 the 41:44; 
10:101; 53:23, 30). 
2. Follow instinct and fantasy (illusion), wishfull thinking, or 
assisting personal interest that will swing around some one from 
the truth and mislead him from God fath (28:50; 45:23; 2:120; 
6:119). 
3. Follow the past of view of thinkers, being bound to authority 
(tradition or leader) where it will muddy the process of think and 
keep him away from guidance (33:67; 2:120; 5:104; 43:23, 24; 
11:59, 97). 
4. Love and heat blindly and fanatism : This is collection of 
prejudice that will weak logical power (41:17; 29:38, 47:9, 
43:78; 16:107, 108). 
5. Arrogant, consider himself most clever, wise and belittle another 
view, this is bargained by Al-Qur'an with painful torture. 
Arrogant also conduce damage and hamper science or thinking 
(45:8, 9; 40:35; 27:13, 14; 16:26; 7:40; 71:7; 7:146). 
6. Ignorance or follow speculation (45:24; 53:28; 11:47; 10:36, 
3:154; 3:36; 6:119; 22:8). 
7. Hastiness in deciding or concluding (21:37, 20:114). 
8. Without using logic at all. (67:10; 5:58; 10:42; 27:46; 8:22). 
From the aboved point, there are much things that can be made as object 
for reflecting back the last fallacies. 
337 
6. THE RELATIONSHIP OF PUNISHMENT 
CONCEPTION WITH LAW AND MORAL 
The discussion before, in fact have been touched with moral 
matter despite at a glance. 
In chapter II it also had been explained the significance of law 
(punishment) and moral on to human life. Before discussing the 
connection between concept of punishment with law and moral, it is 
better to know the back ground of the born of modern western 
philosophy that coloring the view of law thinkers generally. That thing 
also influence in formation of Indonesian Penal code and theories that 
develop at that time, it is undeniable and still exist till now. 
Western philosophy in the modern period began as revolt against the 
religion oriented thinking of the medieval and had its origin in the 
intellectual tendencies. The new intellectual awakening that flooded 
Europe. 
While, in the history of western philosopshy man's religious proclivities 
played an important role in medieval philosophy. The church had a wide 
sphere of influence in the life of the averge man so much so that it was 
left to the church to determine what he would think and what he would 
not. Intellectual domination of the Church order naturally create feeling 
of unrest and revolt in those given to free and untramelled thinking, a 
revolt which could not be quelled by the persecution inflicted by the 
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devoted upon those who would not toe the line, thought, even the 
thinking individual was perplexed by religious questions concerning 
the nature of God, the number of deities, angels etc. Truth was believed 
to be mysterious. 
The church and even the state took unfair measure against the society 
and even knowledge science. In matters pertaining to form of 
government or constitution, reformists replaced theocracy by 
nationhood. From this event, it is started to think about idea or form of 
democracy to change monarchi or aristocratic system that exist before. 
It also cause the born of social justice and equal rights demand. 
This widespread desire for freedom found its expression reason and 
logic as a basic and final criteria in the field of science and of 
philosophy. Causal events in all aspects of life were explained by 
natural laws, a tendency which was not limited only to natural and 
social science but extended also to religion. Natural causes were 
believed to be the root of every thing. 
Natural science become a new faith in human reason. The tendency was 
also responsible for an unpresedented progress in every field of life. It 
was generally influence art, technology, medicine, law, politics etc. 
From that events, it can be said that the characteristic of modern 
western philosophy is rationalism with materialism perspective and it is 
root of secularism, positivism and humanism. 
Yet, the above account of the more conspicuous trend in modern 
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western thought should not induce the feeling that all medieval trend 
have vanished completely. In the historical process every new age 
leaves in some manner or other and retains connection with the old, 
irrespective of the degree of its revolt. 
In western philosophy, the discussion about law, moral, ethic also 
depart from rationalsim that take form in humanism with stressing to 
individualistic materialism. The exclusion of religion is tangible. 
Factually it is admitted that there are any philosophers, who opine their 
view by connecting it with religion or existence or God teaching. But 
that opinion which was related to the religion or God teaching is based 
on their own logic, without take the tenets of religion as guidance 
accurately. 
This thing is aggravated by condition where they, infact do not learn and 
study all of the tenets of religion and God intensively and 
comprehensively. Occasionally, they also spook about source of God's 
knowledge and devine law, but again it was not comprehensive. As 
result, the emerged idea is partial or unintact, uncomplementer and 
some time became bias, so that, it cause to the opened of the chance and 
give room for denial and twisting of facts by logical power. The matter 
above can be seen, eg., at Bradley, Barkley. George Barkley is amongst 
religious western philosophy thinkers who his opinion about God, place 
of God, source of God knowledge, devine law, idea etc could be critized 
by Hume.57 
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The same thing had been also happen to Schiller and Karl Jaspers who 
had tried to talk about the existence of God, society, moral ethic, law 
etc.58 
While Kant and Hegel and his follower like Sterling opined their 
consept from Christianity.59 
That condition above, where scientist and experts always seek and 
analyse the thing whether theories or doctrine etc describe a need of that 
have not found yet, the needs which is considered very important, that 
need is the truth. 
From the age of ancient philosophy of Greek to medieval philosophy 
and until modern western philosophy like wise from classical school, 
Hegelian idealism, Neo Hegelian idealism, realism, pragmatism, 
exitentialism, logical positivism, philosophy of sense data (Bertrand 
Russel) until nowadays but the truth is still remain constitutes a 
shadow. 
Almost all of school aboved based their opinion from rationalism that 
as a form of root of positivism, humanism and secularism. As 
consequence, moral, especially religions moral is not as central theme 
in the presence values system, as law for example and it is not a basis 
of social evolution. While taling about law without involving the idea 
or concept within moral and ethic in the company, that is form of biased 
analysis. 
Likewise, discussing about moral and ethic without include the idea or 
concept behind law is form of unfinished discussion. 
341 
By reason that moral is not a central theme in secularism system and it 
is not a basis of social evolution as well, as a results there is 
disangegement and seperation of moral implication from reality, 
although theoritically, the exitence of moral is recognised. 
In daily life, take as example, one try to obey the law due to punishment 
threat in law regulation (written) and police as law enforcement agency. 
One also will act good deed or not act wrong deed if, there are some 
written regulation that support them, but, how if the act (wrong deed) 
is not available or have not reached yet by regulation? 
Compare that case with false tetimony, perjury, white coller crime, 
organised crime, corporate or even compensional crime where all 
worsen day by day become more unrest and very difficult to cope with. 
In law evident system, generally, there are evident system which 
is preseded by oath. This thing, actually, is the indirect compession 
about the existence law behind law and the limitedness of logical 
power. 
Almost all of court in the world confess this fact, law behind the law is 
generally called as moral. All moral is the supporter of law enforcement. 
The more stronger of this moral power, the better law inforcement will 
be. In Islam this moral is form of God law strenghten by the hereafter 
doctrine and constitutes of part of faith (Tawheed) and devotion system 
(escalastic system). Beside this is combined with faith and devotion 
system, it is also strengthened by its unique law sytem with its special 
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system of sanction. Combination of paith and devotion, law and 
sanction, as well as moral system above constitute of integrated and 
correlated system as discussed in chapter III. In western system, the 
integration and corelation about law, moral and sanction system that 
rooted from the correlation of concept about God, universe and human 
(Society) are rot exist. As consequences moral is considered as not a 
central theme and not a tool of social evolution. As result, the idea about 
crime and punishment especially about private conduct and the matters 
which is related to ethic norm, are very loose, or even in some aspects 
are inclined to eliminate in some countries and it was legalised. 
The countries where follow the west system is also lean to minimize the 
gradation of sanction on respect of human right reason. 
While, in Islam that acts where is not as crime or serious crime in 
western perspective are crime or even as serious crime, because it will 
damage values and pivotal strength of social life. 
By much experience and trip of time, it can be watched the truth of that 
Islamic view. 
This colour of individualistic anthrophocentric also seen in their 
concept of human right that will be discussed in other part. 
As a result of moral concept which is rooted from individualistic 
anthrophocentric and apart from religion concept, than the world watch 
an event of the damage of principles of marriage, the precipitation of 
social process of sheding (social disintegration) and decadence that 
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cause moral decrease and moral destruction, the spread of some senus 
disease, psychological shock and mental illness, sexual revolution, 
crime revolution, sadism etc. And ironically, that is precisely much 
happened in afluent countries. 
In west perspective, there is no the absolute thing, all is relative, like 
wise moral concept. By that cause, law and moral become to uncertain 
thing (relative), inconsistant and tend to more relative day by day. 
The perspective like above, has tendention of always following "the 
desire of age", not to maintain it. 
Caused of that, their concept of moral and law are very close to "the 
present and the here". 
The other characteristic of west perspective is the isolation of each 
sytem with the others, eg. moral of criminal law is different with moral 
of civil law or constitutional law and vise versa. Like wise with moral 
in social norm, ethic norm and law norms are different and no corelation 
each others, it is seen especially in practical or in implication 
conspituously. 
On the firmament like above, regarding to west concept so, law 
obligation is only law obligation, there has not firmly engagement with 
moral and social or even spiritual obligation, and law is just the thing 
from human to human and back to human again. If it compare with 
islamic system, law obligation is beside as law obligation, it is also 
moral obligation and even as spiritual obligation as well and integrated 
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and interelated in harmony with uniformity concept about God, human 
and society and universe system. 
In the phenomenon or orderliness of universe system and human body 
system, there are the phenomenon of interrelatedness of both ystems 
with intention and existence of God itself. In other world, this 
phenomenon is mirror of intended one system of life in accordance with 
the system of universe and human body based on intention of God 
("/here available in His verses) in one harmony and regular totality 
system. There are the unity about concept of social life system 
(including system of law) which is reflected in sharia principles 
(Islamic law system). 
This means, the law about Universe system, human body system and 
human social system with the intention of God him self is 
mathematically. 
This mathematical principle only can be understood in frame of islamic 
ephystimology which is comprehended comprensively and cohesively. 
This is what is meant about integralistic monotheistic concept. 
This mathematical principle in Sharia law constitutes of parameter 
maximum and minimum, where human and it's society should consider 
it as compass or guidance to maintain, arrange and regulate the world or 
universe and his society in harmony, without excess in one side while 
lack in other sides. In that parameter of maxima and minima, there are 
the absolute, primary values or principles which can not be changed and 
the relative or secondary values of principle which might be changed. 
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Hence, deviate from this parameter of maximum and minimum 
means lead to inharmony, irregularity and finally instead lead to the 
damage. 
Western concept of law and moral with characteristic as stated above, 
moulded moral force as creation of that concept become temporal. 
Western moral can not able to conduse feeling of real fear and obedience 
as absolute condition of law obedience. 
In case of abolitionist is movement (on death penalty), they refuse the 
effectivity of real feeling of fear only from the influence of statistic 
numbers and temporary event which is appeared only on surface. They 
refuse a kind of punishment that is considered as cruel and barbaric like 
death penalty, life long imprisonment etc. As a result, it create crime 
revolution and law avoidance massively, unnumbered lost and damage 
whether moral of material. 
Nowadays, in western countries itself, secularization that also colour 
system of law is much criticised. In England, David Martin took a part 
the premises of secularization to the utmost, Andrew Greeky in 
"unsecular man" and Harvey Cox in "the feast of fools". Later, we may 
appoint theodore Roszak, Martin Buber, Carl Rogers, Erich Fromm 
Victor Frankl, Abraham Maslow, Teilhard de chardin etc that known as 
Aquarian conspiration.60 
Recently, it have happened the attitude changes among scientists. They 
begin to realise the important of to consider nature as intact system, see 
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supra rational power and metaempirical behind the all of materielistic 
power, who knows of because of disappointment on science or due to 
new inovation in science that lead them to phase of new awareness. 
Take as an example, Marilyn Ferguson reported in detail this attitude 
change in her book "The Aquarian Conspiracy" : Personal and social 
transformation in the 1980's. Since 1970s and more intensive in the 
1980s. Since 1970s and more intensive in the first of 80s. Since 1970s 
and more intensive in the first of 80s, emerge the movement where 
science is observed by sceptic attitude. Everest Mendelson, a biologist 
from Harvard said "Science as we known have passed its usege period". 
Theodore Roszak in "where the waste land ends" was mocked scientific 
rationality and invite along to religion sensitivity. According to Roszak, 
scientific objectivity have lowered human experience from his nature 
character and abolish the mistery and holiness of life. Logic is only the 
limited of human ability. Beside logic, there are spiritual knowledge. 
From psychologists, aggression to scientific method is thrown, "we 
always consider science only on verbal, explicit, rational and logical, 
realistic thing and be in connection with five senses. But the, 
obscureness, unlogical contradiction and transedental experience are 
important too. Physicist, Weiner Heisenberg, posed the principle of 
uncertainty. According to this principle, rational science or knowledge 
are capable to reach statistic possibility only. A famous psychologist 
from America Assagiolli Stated: "we are walking come close to religion 
sill.61 
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In Indonesia, secularisation is only often as incidental and temporal 
issue, more politically then "insight initiator".62 
Lately, there are some efforts for more concern to Pancasila as basis of 
nation philosophy, but the comprehensive theoritical analysis which is 
ready to confront to western philogsophy concept and also related to 
certain branch of social science have not been done yet. So Pancasila is 
only considered as a concept of general attitude guidance. 
That thing is also occured with the realisation of Islamic teaching in 
Indonesia. Al-Quran is only observed as collection of moral norm 
which has no connection with science philosophy and the other systems 
of life such as politic, economy, law etc. Thus, Islamic religion is only 
moral teaching. Out of that, Islam should hand over the attitude control 
to modern social institution. Modern society is inclined to regulate their 
behavior and accept their belief not from doctrines of religion animore, 
but through rational practical consideration. If there are the tendention 
tc practice islamic tenets in concrete way but it is occured on ritual 
dimention only, not on social, ideological or intellectual dimention of 
Islam, like wise on the preacher (ulema), where they concentrate their 
attention only on devotion matter (ubudiya) but do not concern with 
analysis and searching of Islamic alternative method in economic, 
politic, a social cultural engineering, more over giving contribution on 
Islamization of science and technology. 
Indeed much is made of the fact that rationalism, in shape of whether 
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secularisation or positivism in science philosophy and in criminal law 
science without exception is still happened. 
The efforts to refuse implications of ratonalism, have been tried 
especially from muslim communities, but that efforts are only 
contemporally and sloganistic, while globalisation and or 
westernisation in all of aspects of life continuous to over whelm. 
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7. THE RELATIONSHIP OF PUNISHMENT 
CONCEPTION WITH THE IDEA OF HUMAN 
RIGHT. 
lnfact history of human right is same in age of history of human 
itself, but much of this matters do not float to the surface. It will be 
emerged when violation of this right happen. Thus, human right is not 
new affair. 
Basically, human right is form of a system of idea about basic essence 
which is connected with right and obligation of man, and be in contact 
with many or even near all of aspects of life. 
Man aware that actually, they have the basic rights from his humanity 
that emerge from the realisation of self esteem and dignity. 
The realisation and awareness emerge when violation of this right 
happen, the emerged violation cause the born of idea or concept about 
human right. Take as example, of this matters are the born of magna 
charta, Bill of rights and some tenets from thinkers like Thomas 
Aquino, John Locke, Rousseau etc. 
lnfact, long before that, fight to enforce human right have existed since 
prophet Moses was delegated by God to enforce the justice, the truth 
and to liberate man from slavering. Even of Hammurabbi law from 
Babilonia that famous since 2000 BC while Flavius Anicius Justinian, 
roman caesar had made law regulation that gave place for humanity 
right, and then, it became one of inspiration for law system in western 
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countries. Philosopher like Plato (428-248), Socrates (470-399) 
Aristoteles (348-322) also talked about human right. Meanwhile, ± 
1400 years ago, Islam via holy book Al Quran,have put concept of 
human right clearly like stated in chapter III. 
The next development is happe till now where the thinkers always keep 
trying to create concept or to perfect old concept of human right and 
infact, violation and oppression of human right is remain in various 
forms till now. 
In Indonesia, discussion about human right become hot when 
abolitonism movement (a movement which want to abolish death 
penalty) came to Indonesia, while Indonesia still included death penalty 
in its punishment stelsel and still in operation till now due to politic, 
economic and social situations. There are some affairs that connected 
to Human right in contect of law especially criminal law in Indonesia. 
Theoritically, Indonesia has its own concept about human right, that is 
since the acceptance of Pencasila as Nation way of life, where the 
sources was escavated from the treasure of social value system which is 
followed and rooted since long time ago. 
Practically, there some law products, from outside which is still valid, 
where its concept about human right is different with concept of human 
right in Pancasila. This condition is agravated by many Indonesian 
thinkers who remain oriented to western philosophy in their scientific 
analysis. 
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Although Pancasila had been dicided as Nation way of life since 
declaration of independence and the source was excavated from value 
system that exist in society since long time, but in reality, it have not 
been realised fully, whether by cause of changing society or other 
reasons. 
Many violations are also remain occured or even tend to increase, 
including which was done by state apparatus, whereas counseling, 
upgrading course for all society strata and other efforts had been 
endeavored by state. 
The other thing is the fact that Pancasila's values that had been 
formulated is still in very general and global, not in detail, and it have 
not it touched particular sciences including philosophy of law. 
Here below, will be discribed about what is "the state" and "the law" 
according to Pancasila's view. 
45 Constitution that based on Pancasila in one of its article state that 
Indonesia is a state based on law not a state based on authority only, 
while on preamble of 45 constitution is declared that Pancasila is a state 
fundamental norm. 
The meaning of system what is followed by Indonesia is reflected in 
formulation of articles that constitutes the harmony of implication of 
main idea that contained in introduction of 45 Constitution. 
In formal explanation of 45 Constitution, the clarification about 
constitutional state contain the meaning that state including all of 
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instruments of its authority, those are the government and other state 
institutions within row and its authority, in realisation of duty state 
which is inflicted to them, should be based on law and should be 
responsible legally. 
Thus ideal constitutional state is not only constitutional state in formal 
meaning but the constitutional state in wider meaning that is 
constitutional state in material meaning. 
That is clarified in introduction of 45 constitution that the state does not 
only protect whole of Indonesian Nation and whole of Indonesian 
motherland, but also should improve general welfare and develop the 
intellectual life of the nation. Basic and spirit of constitutional state in 
material meaning, must be, by intention that all of state action should 
always delibrate two thing, those are consideration of its utility and 
consideration of its fundamental of law. Consideration of its utility 
should be reviewed in frame of ideals and aim of state, while 
consideration of its fundamental of law should be reviewed in frame of 
45 Constitution and Pancasila. 
From the type of state of like above, theoritically and practically, 
realisation of human rights enforcement is imperative. 
Human Right Concept in Pancasila and Indonesian Law Regulation 
Generally in Indonesia, de-jure the acknowledgment of human 
right have been contained in preamble and articles of 45 constitution, 
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some law regulation and decision of House of representative (MPR). 
The meaning of Pancasila i s five pillars or five principles in one totality, 
embaraces humanitarian precepts that are mutually interlink and 
inseparable from one another. 
The five principles of Pancasila are : 
1. Belief in one, supreme God. 
2. Just and civilized humanity 
3. The unity of Indonesia. 
4. Democracy led by the inner wisdom of unanimity arising out of 
delibrations among representatives. 
5. Social justice for the whole of the Indonesian people. 
The 1945 constitution of the republic, which is based on Pancasila, 
likewise contain humanitarian precept and basic principles of human 
right. In order to illustrate this, the essential meaning of some of the 
principles of the Pancasila, as well as the relevant articles of the 1945 
constitution, are briefly elaborated below : 
The essential meaning of the first principles belief in 
one,supreme God is that all the different religions and faiths in 
Indonesia can be seen to be centered upon one fundamental credo; 
belief in God Almight, the one supreme God. The main thrust of this 
principle is that, therefore, every human being in Indonesia, no matter 
from which religions denomination or faith he or she may be, should 
respect each other's belief, for the save of the harmony and peace of 
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mankind. In other words, this principle contains the precept of religion 
tolerance and the freedom of every Indonesian citizen to adhere to 
religion or faith of his own choice. 
- The second principle, just and civilized humanity is closely 
identified with fundamental human rights and freedomes, while at the 
same time embracing aspects of man's obligation towards society and 
state. This principle, therefore, expresses the normative outlook on 
man's relationship within the society and state, based on a just and 
civilised morality. 
Unity of Indonesia or nationality is a attitude that give priority to 
nation interest over tribe, group or party interest. This means, groups, 
tribes and parties are having equal position and chance in Indonesian 
state. In other word, there are harmonious balance without give priority 
to the one while disregard the others. The awareness of Indonesian 
Nationality born from the wish to be united in one nation, in order that 
every Indonesian citizen can be free to benefit from his human rights 
with out shackles. In order that feeling of nationality is not to be 
chauvinist or as cuase of violated of another nation human rights, 
therefore that feeling of nationality should be tolerantly or universal 
friendly with another nation in equality of dignity, respect of each 
other, anti imperialism and colonialism. 
Next, the principle of democracy in the Pancasila does not 
connote democracy in the formal sense alone but in the material sense 
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as well. It is a democracy imbued with belief in the one, Supreme God, 
with the morality of just and civilized humanity, and directed toward the 
goal of social justice for entire people. It is a democracy perceived in 
consonance with Indonesians own traditional and social values, which 
inter alia uphold consensus rather than majority vote as its ideal process 
of decision making. It implies not only political equality but also 
economic, social and cultural equality. 
- Finally, the principle of social justice is again very closely linked 
with humanitarian precept. Social justice as meant here applies to the 
relationship of human beings within the society and contains the basic 
principles that in the common endeavour to attain a just and prosperous 
society, materially as well as spiritually, any form of exploitation of 
man by man is prescribed. 
Furthermore, this principle implies the necessity to create those 
conditions in society where by all groups and all strata of the Indonesian 
people can get an equal and just opportunity to earn their livelihood and 
secure a life in human dignity. 
In the 1945 constitution, the humanitarian precepts, and fundamental 
human rights are contained in the following articles : 
1. Article 27. 
Paragraph (1) : 
Without any exeption, all citizens shall have equal status in law 
and government and shall be obliged to uphold that law and government. 
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Paragraph (2) : 
Every citizen shall have the right to work and to a living, befitting 
human beings. 
2. Article 28. 
Freedom of association and assembly, of expressing thoughts 
orally and in writing, shall be prescribed by statute. 
3. Article 29. 
Paragraph (2) 
The state shall guarantee every citizen to adhere to his (or her) 
respective religion and to perform his (or her) religious duties in 
conformity with that religion and that faith. 
4. Article 30 
Paragraph (1) 
Every citizen shall have the right and the duty to participate in the 
defence efforts of the state. 
5. Article 31 
Paragraph (1) : 
Every citizen shall have the right to obtain an education 
Paragraph (2) : 
The government shall establish and conduct a national education 
system, which shall be regulated by state. 
6. Article 33 
Paragraph (3) 
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Land, water and the natural riches contained therein shall be 
controlled by the state and shall be made use of for the maximum 
welfare of the people. 
7. Article 34. 
The poor, and destitute children, shall be cared for by the state. 
Beside the articles above, it is important also to cite the part the 
preamble of the 1945 constitution which concern the aims of the 
Indonesian republic and which is inter alia states : 
- Whereas independence is the natural rights of every nation, 
colonialism must be abolished in this world because it is not in 
comformity with humanity and justice " 
"Subsequently, in order to set up a Government of the state of 
Indonesia which shall protect the whole of the Indonesian people and 
their entire native land, and in order to advance he general welfare, to 
develop the intellectual life of the nation, and to contribute in 
implementing a world order which is based upon independence, lasting 
peace and social justice " 
Pancasila and this preamble constitutes of unseparable thing and may 
not be changed by anyone at all including by all of members of the house 
of the representative (MPR) of general election result, because to alter 
the content of preamble of 45 constitution meant the abrogation of state 
which was declared on 17th August 1945. 
It means the Pancasila's position is powerful because it was integrated 
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with proclamation, preamble of 1945 constitution. The position of 
Pancasila as state fundamental norm or as the source of entire sources 
of law should be reflected in every law regulation and policy including 
regulations link with criminal law as one of tool to regulate society. 
Orderlines which want to be achieved by this law norm is demanded to 
be able to create a condition where it make human being is possible to 
realize himself fully in accordance with his nature character. That kind 
of orderliness and law norm are only possible to be materialised, if the 
acknowledgement and respect on human dignity within his togetherness 
become as point of departure and aim of inplementation of law and 
orderliness. 
Thus, the meaning of law based on Pancasila comprises whole process 
of arrangement and composing of about structure of life order and 
fungtional human social intercourse for human endeavor in frame of 
togetherness and naturally materialise himself in intact and fully.63 
Brought the nature of togetehrness with its fellow, so that law should be 
familiar, because orderliness which is intended as stated above must be 
also constitutes orderliness and regularity within spiritual peaceful, 
happiness interaction, friendliness and welfare that make possible to be 
arranged the authentic human infraction.64 
Because of the point of departure and aim of orderliness arrangement is 
form of respect for human dignity, therefore the aim of law based on 
Pancasila is guardianship of man (within togetherness with his fellow) 
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in meaning of passive or active. In passive comprises of effort to 
prevent arbitarily action and deviation of rights. In active meaning 
comprises the efforts to create human social condition and to push 
human to materialise himself as full as possible. The aim of law also 
cover safeguarding and developing of humanity character and noble 
moral ideals based on belief in one, supreme God. Whole of that, only 
may have the meaning, if the sanctity of (human) life is admitted, 
respected and protected fundamentally.65 
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Theoritically, the concept above is very ideal, but oftenly in reality, the 
violation of human right is still much occured. Beside of theoritical 
reason that Paneasila formulation is still very general and have not yet 
clarified comprehensively into law and regulation system including 
criminal law, while the other problem as impact of age development and 
changing society make the situation become more complex. 
Furthermore, there are another reasons, historical reason which is seen 
in historical background of acceptance foreign law system into 
Indonesian law system and influence of western philosophy school in 
Indonesia. 
In the previous discussion, it have been described historical background 
of colonialism upto the eaccepted of Dutch law in Indonesia, Likewise 
the background of the expand of western philosophy concept that 
spread to all corners and to Indonesia without exeption till it become as 
orientation of thinkers. It is not by chance that human right affairs 
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undergo the same experience where its concept come from western 
philsophy, spreaded and accepted as model in many countries including 
Indonesia whether consious or unconsious. 
This thing was begun when magna-charta born on 15th June 1215 which 
is considered as first milestone of human right victory. Principle of base 
charter which was initiated by British aristocrates among other things 
contain the points such as ; king authority should be limited, human 
right is more important than king sovereinity, no one of freedom citizen 
can be arrested or confiscated his rights, except based on law dicision. 
By the born of Magna Charta, which is considered as victory because 
certain rights that observed as principle one had been acknowleged and 
granted by Government. 
Further more, thomas Aquino (1215-1214) convey his tenet that law and 
regulation only can be made on aspiration of people or by a king who 
reflect the people aspiration. Afterwards, Jhon locke (1632-1704) is 
presence where he discribed that actually, man has possesed basic rights 
individually, Locke has opinion that human as citizen, his basic rights 
is secured by state. 
J.J. Rousseau come with his theory and has opinion that the state 
authority is exist because of and based on agreement or contract among 
whole society to form a government, that is a group of man which is 
empowered to serve government administration, This theory is known 
as" contract social" (1762) which was followed in Europe until America 
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conduce the movements which utter protection of human right arose. 
Then, continued to the born of Habeas corpus act in 1879 in Britain, bill 
of rights in 1689 where the content mentioned about law and regulation 
of right and freedom of citizen and determining of king succession, the 
same thing was also occured in America with the born of Bill of rigths 
Virginia which was legalised on 12th June 1776. 
The tenets of locke and Rousseau have big influence to independence of 
America and French Revolution and also create the born of declaration 
of independence of 14th July 1776 and followed by thirteen state. This 
declaration of independence is consdsidered as charter of human right 
declaration. 
This teaching of Locke and Rousseau also influenced the form of 
America's constitution on 17th Sepetember 1789 and be effective on 4th 
March, 1789. 
This influence reached French, which was cause declaration des droits 
de'l homme at du citoyen composed in 1789. And in 1791 all of 
conception about human rights was included in French constitution 
pioneered by J.J. Rouseaus, Voltaire, Monstesquieu by motto liberty, 
equality and fraternity. Declaration of independence giving protection 
and secure human right in constitution, although French people have 
started it earlier in Rousseau time. American's action above, then 
followed by other countries like Belgium in 1831, German in 1919, 
Australia and Ceko in 1920 Soviet Unit in 1936. 
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At the moment of second world war rage, Atlantic charter born on 14 
August, 1941 which preceded by Franklin D. Roosevelt's Speech in 
front of congress on 6th Jan. 1941 those are about the four freedom as 
follow : 
1. Freedom of speech and expression (2), Freedom of religion, (3) 
Freedom from fear (4) Freedom from want. 
The four freedm above also inspire the born of United Nations Charter 
in San Fransisco on 26 Junee, 1945. 
When world war end, the universal Declaration of Human Rights was 
born. This declaration constitutes of 30 articles and approved by 48 out 
of 58 countries which was present in that conference. 
General assembly of U.N. proclaim to all member of U.N. and all nation 
in order to progress and secure acknowledgement and obedience on 
rights and freedom that had been included in the declaration. 
That situation also influence Indonesia where at that time, just proclaim 
her independence from collonialism. 
The values and idea about freedom and protection of human rights 
above also give contribution and influence toward composing of 1945 
constitution, the different is, in 1945 constitution was given special 
accentuation concerning to Pancasila values. 
Universal Human rights values from declaration of human right above 
enot only found in Paneasila and 1945 constitution but also found in 
various law and regulation that basically have given guarantee and 
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protection on human right juridical formally. Although human right is 
an universal idealism, as on a world wide scale, but in reality, in many 
countries there are so many peoples who are not touched by 
acknowledgement and protection of human rights. 
In Indonesia human right issue is still considered as a new and strange 
thing among certain peoples.. The facts is also approved, as in many 
other developing or under developing countries. In Indonesia human 
right is only known and implemented by some peoples, or even majority 
of people only know a little or nothing at all about fundamental rights 
that they possessed. ^ 
Human Rights in Western Concept 
The sadden facts about deviation and violation of human right 
which was happened nowadays, found nearly in a large part of third 
world countries, that thing make reanalyze of western concept of human 
right become important, because this western concept of human right 
have given great influence and dominate a large part or even all of 
countries in the world in one international system' (global system). 
United nation which is dominated by western countries, indeed have 
assisted us widen and deepen the understanding about human right. 
Which is caused by the U.N. efforts, the human right affair atleast in 
theory is not only limited on civil and politic freedom but expand to the 
challange awareness like rights of life in peace. 
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U.N. have successed in some affairs when composed the standards of 
human rights which was adopted universally were it can be applied on 
human being every where, without discrimination on the ground of 
ethic, religion, ideology or nationality, And as impact of this universal 
standards and based on U.N. role as international institution, than its 
activities have created global moral climate. 
In the global system the acute imbalance is occured, the imbalance that 
separate, who have abound authority from those who have no authority 
at all, those who are extra ordinarily rich from those who are very poor, 
those who are minority but very rich and powerful, from those who are 
majority but very poor and weak. 
In this international system also had been occured some cases like 
happen in Irak, Iran, Libiya, Bosnia Heregovina, Somalia, Sudan and 
many other cases that occured in Asia and Africa where the interference 
of international system with U.S. domination is very powerful. 
The problem above is occured, caused by the concept and approach 
method which is used by western country especially the super power 
countries. 
The western right have characteristic and is accordance with the concept 
of western philosophy. 
It have firm connection with the emerging of human right struggles post 
18th centuries in Eruope which was rooted from the efforts of the 
developing middle class to establish their political and civil right 
agaisnt the state. 
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In western version, human right more tend to give priority to individual 
freedom and personal right. Here it seem the influence of western 
history experience, when followed the history of western civilisation 
from medieval centuries reinesance till now. The western perspective 
about human, human rights and other aspects of life never apart from 
rationalism as root of secularism, positivism and individualistic 
anthrophocentric. Reinasance and rebellion toward over domination of 
church in the middle age had created the idea about individual 
awareness and individual rights. Thus, to defend and protect the 
individual rights and freedom against religion and community pressure 
became the focus of attention of Europe intellectuals. The tendency on 
politic and civil freedom of western human rights cause in its 
implication leaving contradictory to economic and social rights such as 
rights of food and shelter, education and health. The western concept of 
human right also contain, the bias of western culture which is approved 
by adoption of homo sexual practice among adult by UNDP in index of 
human freedom of 1991 whereas well known it can be accepted 
universally. Beside that, by equalising human rights with politic and 
civil rights, the rich and the have power in the north hope if they can 
avoid from the endeavors to over come the challanges of economic, 
social and cultural which is able to threat their extra ordinary position 
in the presence world order. Because struggle for economic 
transformation is the right of human right for sake of enhancing human 
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dignity. Type of fight like this, is unintended by the rich who hold the 
power. The other reason is that the restriction of human right only on 
politic and civil right will make easy to propose a country (south 
countries) to international court on accusation of violation of 
expressing and assembly freedom. As a result, south countries become 
defensive. If the economic right is to be central issue, therefore, the fate 
of the north that dominate global economic will exactly be buried.66 
To look further the secularistic western perseption about human right, 
it can be compared with holistic islamic perception. 
The holistic islamic view about human and his totality in harmony with 
God and universe, make human has being tied to certain obligation 
persistently. Islam with it's tawheed doctrine obligate to consider all 
human have equal dignity, there is no discrimination by race, position, 
wealth, tribe or nationality. Therefore, mankind in all over the world 
constitutes integral totality because only God is the only absolute ruler, 
there is no compartmentalization or classification of human, tribe or 
nation. There is no superiority of the nation over the others. All human 
or tribe, race or nation has equal right. Caused by that Islam rejects 
every monopoly whatever kind it's may be whether it is monopoly of 
authority or politic and economic etc. Islam also rejects distinction of 
treatment between one group with the others, between one nation with 
the others. There is no majority or minority who has special rights to 
dominate the others. Islam with its holistic and eschalastic 
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characteristic where this eschatological doctrin create feeling of 
responsible toward God and among human. Every one who believe this 
doctrine confined that, no act in this world can be escaped from 
accounting of God (judgement of God). Thus, caused of the judgement 
of God (in hereafter) human become discipline to enforce the religion 
law. Eschatological docrine also create the feeling of real fear that not 
found in western concept. Obedience and responsible feeling that came 
from belief in God, religion and eschatological doctrine (hereafter) like 
above build the consistent thing, constant and regular, not temporer and 
inconsistent as existing western concept of human right with its double 
standard which is done by U.S.A. 
With it's holistic approach from this religion tenets of human right, 
therefore competency and authority have the obvious limits, without 
restriciton, freedom, authority and competency will transform into 
tirany, unauthorised and arbiterare as well where it is easy to be 
influenced by nationality desire or personal desire. 
Subsequently, in Islam, political authority should be implemented in 
frame of shariah as the highest law of muslim community. 
In this authority, restriction also contain principle of democracy as well 
as economic democracy. Due to that, unlike western approach that more 
emphasise on the politic and civil right, so, economic right that is free 
from starvation is important right in Islam. This seen from "Zakat 
institution" (the authomatical right of the poor because of wealth of the 
rich) as one of faith pillars. 
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This economic right also comprises the needs of basic materials, food 
and shelter, cloth, education, health without discrimination of age, sex, 
race, religion, while social rights like free from fear, need of secure and 
peace feeling, freedom for performing religious obligation etc. The 
rights that contained in economic rights like free from starvation above 
is basic things or basic needs for perpetuity of human life. 
Caused by that, in Islamic punishment stelsel and policy of punishment 
sentencing, the basic needs in this economic and social right become 
important and it should become consideration and reference. 
The issues about this economic and social rights become more important 
than the issue of abolition of death penalty for serious crimes caused by 
political reason and partial analysis. 
By emphasising on the important of social and economic right there fore 
Islamic vision about punishment is quite different with the western 
approach that more accentuate to politic and, pergonal or civil right 
where it create individualistic view and anthropocentrical approach 
about punishment, while Islam is considered not quite pay attention to 
individual right like seen in stressing of the significance of economic 
and social right above. 
Individual rights in Islam will be derrived automatically from 
obligation and musts that should be implemented by society and the 
ruler himself was well here this obligation and must are commanded by 
God (religion) and will be called to account before God. At the glance, 
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indeed, individual in Islam as if it have no personal rights because it is 
absorbed by individual obligation. Actually, right and obligation are 
complementery like two sides of coin, because in basic rights found 
basic obligation and vice versa, so that rights and obligation have equal 
value and in balance portion. By that reason, the types and gradation of 
crime and punsihment are parallel with standard of values found in the 
meaning of basic right and obligation. And by the same cause, 
punishment in Islamic system is definite and consistent in character for 
certain crimes for which in western concept, the idea about crime and 
punishment tend to more loose, inconsistent and relative. 
Because only emphasize to individual or personal right and basic right, 
not basic obligation as well, certainly the west rejects hard punishment 
such as death penalty, long life incarceration by the reason that it is 
againsts human right. 
The rights that consisdered as significant and important things in 
Islamic view like the rights found in economic and social rights above 
constitute as a serious problem for large apart of mankind in Asia, 
Africa and Latin America. With this in mind, economic and social rights 
would be given more attention or atleast, equal with poltiic and civil 
rights. And to cope with this problem, the efforts should be done to 
global level. 
According to Islamic view, every thing on the earth and sky are 
possessed by God, thus human have no absolute right on material 
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wealth. All of the presence weatlh is only as a trusted loan in order to 
give benefit to himself and people arround him. 
Economic value of islam is not based on mathematical calculation and 
production capacity. That value emerge from pragmatic value of God 
possession and manbrotherhood, Every creature has right to take benefit 
from earth. Earth is created not only to be enjoyed by a group of 
minority with neglecting the other, or to be enjoyed by group of man 
while ignoring the others. Like wise a nation have no right on it's natural 
resources, just for the sake of fulfilling his own needs. Rule of human 
existence that based on peace and God possession should open the 
border of all territory and give to human the same chance to find benefit 
from his efforts. This is the universalism doctrine, universal islam 
brotherhood67. 
In reality economic fields in global system is controlled and served or 
driven by several elites, corporation and countries in the North. They do 
anything to ascertain that their interest to be protected and revered 
although it bring to other damage and destroy.68 
Because western understanding of human right is conventional so, their 
focus of attention is merely on civil and politic right such as freedom for 
expressing thought, assembly, have expression, authonomic judicature 
and consider the rights only around individual, it mean the rights of 
collective, community or even a Nation are paid less attention and less 
important, where as in form of globality, the right of collective, 
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community even nation become significant and urgent as seen in 
struggle of Palestinian and South African people. 
Islam in this matter, beside observe collective right which is balance 
with individual rights also emphasize balance and fair treatment on to 
what called as hablum minannas (relationship among human). 
Islam acknowledgement about human right is more comprehensive and 
deep. As Universal declaration of human right, Islam also recognise 
right to form a family, right of personal life, freedom to move and stay, 
right to use own language, right to practise own culture, freedom to 
have religion. Beside that Islam also admit right of economic, social 
cultural, civil and politic. By using Al-Qur'an and as Sunnah,Islamic 
jurists and philosopher also have develop various politic rights. They 
admit that every individual and citizen have the right where it can not 
be abrogated such as politic, economic and cultural rights and entitled 
to wage war by using various form of available tool or medium against 
eveyr violation or abrogation of this right, and every one or people that 
had been mistreated, have legal claim to procure support (assistent) 
from individual or and the other people in that fight. More specially, 
Islam states that every muslim has right as well obligtion to protest and 
oppose (in standard that had been determined by shariah) the 
suppression, despite it should front on top leader of state. Right to 
protest is firmly related to right of every one to play a role individually 
and collecltively in religion, social cultural and politic life of his 
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society, and to set up institution and organization which directed to 
invite along toward the truth (ma'ruf) and to prevent evil deed 
(mun'kar).237 
The comprehensiveness of Islamic view about human is also caused by 
interrelatedness of law, moral, ethic that contained in the meaning of 
right and obligation or duty and all of this are also related to system of 
faith. By that reason, every act that endanger the doer or the others is 
immoral because opposite with the spirit of Islamic tenets. 
Human Right and Punishment Conception in Indonesia 
Talking about human right with punishment conception, in fact it 
is not so different with discussion in previous sub 5 chapter IV, that is 
the relationship of punishment conception relating to law and moral. 
Discussion about the aboved matter involve two point of view, the first 
point of view based on philosophical of Pancasila and the second point 
of view based on western philosophy where both of them have been 
discussed before. 
. How the west considers human right and punishment, all is clear, but 
how Pancasila considers human right and punishment is still in 
different perceptions. If Pancasila is considered as holistic system 
based on first principle of Pancasila, so, it should be understood in the 
same manner as islam to be understood. And it must be in intact and 
approach and perception, therefore, the result, is might be different, 
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comprehensive understanding. But if Pancasila is mixed up with the 
other approach and perception, therefore, the result is might be 
different, take an example the discussion about death penalty in 
Indonesia as stated before. 
That is also happened when discuss about human right and punishment 
conception as whole because it involve philosophical point of view. As 
many as school that be in philosophy, so as many as view that also 
present. Caused by that, it does not surprise, if the controversies is still 
happened. The problem is, where should we have to be? The answer is, 
be in real truth. 
Can Indonesia adopt Islamic concept into its Punishment system? 
The matter above is not easy to answer. As well known 
geographically, Indonesia consists of many Island, the characteristic of 
its society are very plural, it is seen from so many tribes (± 200 ethnic 
groups) found in Indonesia with its own social culture and language and 
planted deep in its society. Occasionally, due to the difference system 
of social culture, therefore, it is natural if the followed is different too. 
Although, diversity concept (diversity but one) that found in Pancasila 
had been adopted by all groups, but its difference valeus that professed 
caused by the difference of social culture is remain exist. 
The characteristic of it's own socio-culture is especially much 
influenced by the tenets of religionof belief (Hindu, Budha, Christian, 
Islam etc.). 
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In the situation like above, can islamic conception of punishment be 
adopted into Indonesian criminal law system? 
There are some reasons to state that the values which found in Islamic 
concept of punishment can be made as guidelines in formualting of 
Indonesian punishment stelsel. 
The reasons are as follow : 
1. The reason that found in historical background. As well known 
that the prevailing Indonesian penal code now is Dutch Penal Code 
which valid in Indonesia based on principle of concordance. Although 
that Penal code had undergone some alteration and addition, but as a 
consequence, the value that contained in the penal code is differ with 
the professed values of Indonesian society. 
History demonstrates that fact till now, during hundreds years Indonesia 
still and remain put foreign law into effect and there is no serious and 
massive flaming come from people as indicator of refusal of that Penal 
Code. Where as that penal code contain the values which was propessed 
by Europe society that is, indeed different with characteristic of 
Indonesian society, although it is can not be denied that such penal code 
also contains universal values which is found in every penal code that 
can be adopted by every society. 
If there are some disapproval toward using of Dutch penal code, so, it 
is much more came from the experts of practisioners of Indonesia law, 
not from people. Even though, there is intention to replace the legacy 
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penal code with new penal code as creation of Indonesian nation, but 
that is a proper thing caused by logical reason whether political or 
social. 
2. Indonesia that constitutes of various tribes with different cultural 
and social system have accepted Pancasila as integrating factor as way 
of life or state fundamental norm. It means, the diversity as a 
characteristic of Indonesian Nation is remains sustained by "diversity 
concept" (diversity but one). The acceptance of Pancasila had been 
demonstrated in history of nation struggle. It means, all of principles in 
Pancasila should be eused and applied in every action and policy, and 
no one can alter Pancasila as explained before. The first principle of 
Paneasila is 'belief in one, supreme God where this first principle can 
not be changed it position by the other principle (second, third, fourth, 
fifth). 
The acknowledgement of first principle of Pancasila is meant as 
confession of the existence of God and all of it's tenets by implementing 
of it. 
Indonesian nation is a nation where a large part of its citizen confess/ 
follow islam as a religion (80%-85%), although that confession/follow 
still extrincically not intrinsically.70 
Hence, in Islamic criminal law and it's punishment concept when it is 
understood comprehensively, so there is no values, guidance or tenets 
found in that system are contradict with all of the five principles in 
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Pancasila. It means that every values, concept or system which is not 
contradict with Pancasila (altough it is considered as a thing came from 
outside) is acceptable for Indonesian people. Above all, this values 
come from Islamic tenets is not strenge for a large part or even almost 
all of Indonesian society. 
3. All this time, Indonesian people is known as a nation who has 
compromise character even though with strange element as long as it 
not disregard the nation respect and dignity. 
From the trip of history, when the first time foreign nation (Spain, 
Japan, Dutch) came to Indonesia, they are accepted well, only then it 
created reaction when they act vigorously and disrespect human dignity 
and nation dignity as well. Likewise, with history of religion expansion 
(Hindu, Budha, Islam and Christian) to Indonesia, upto now the 
influence of this foriegn culture and religions is still exist. 
By that facts, it can be said that Indonesian people can adopt concept or 
valeus in Islamic tenets in punishment concept, especially if that matter 
have been agreed together and start from upper (such as the leaders, the 
scientists or experts, practisioners etc.) it is usually follow by people or 
society. 
4. Theoritically, according to criminal law science, the thing that 
make criminal law differ from the other system of law (like civil law) 
is its "compulsive character" and because criminal law is "public law", 
so, law inforcement agencies with right which given to them can force 
people to obey this law. 
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By the power of compulsive character, like or dislike a regulation can 
be inforced. (although, the inforcement of law will go well if the system 
of law itself is good and it should be supported by the other systems). 
By that reason, it might be said that a strange or new regulation can be 
put in to effect caused by special character that found in criminal law 
itself. 
Beside of that, there are some factors that can influence the acceptance 
of punishment by society. That factors (G. Peter Hoefnagels 1973 : 148) 
as below :71 
1. Society acceptance toward to prevailing law. 
2. Society acceptance toward the exist authority. 
3. The hopes of society about implementation of sanction. 
In this case the three factors above is not considered as inhibiting 
factors because : 
- Like started before, character of Indonesian society, generally, 
can accept strange system as long as not disregard nation dignity and 
there is no serious flaming against the prevailing law. The values that 
found in Islamic concept is not strange for Indonesian people and it take 
place since hundreds year ago. 
authority system that exist now, is not opposed by society. 
Generally Indonesia internal condition is stable and secure. 
- the sanction system if it take from the values of concept found in 
Islamic system and implemented consistently will fulfil the hopes of 
society according to needed condition as discribed before (Chapter III). 
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5. Assume from history of Islam regarding to hisotry of 
implementation of Islamic law, it will be known that this system 
(Islamic law) have ever been existed and, well applied, only the 
deviations that make its implementation become flawed especially in 
this time. 
This is also not means that moral and law order in the society where 
islamic punishment system is applied (although have been deviated) 
become more worse than the society where the other sytem is applied 
(e.g. western system). Moreover, it can be said the contrary based on the 
facts that have taken place nowadays. 
6. The other thing that also important to consider that, the values 
and principles that found in Islamic punishment system is universal. By 
that reson this basic values can be applied everywhere, anytime, as long 
as there is no deviation, supported by other system and not accompanied 
with a priority, cynicism and bad opinion firstly. 
7. Theoritically, it is also known two approach method (in 
antrophological study) for inserting the strange values or element into 
society. 
Two kinds of that approach methdos are :72 
a. Ethic approach method. 
b. Ernie approach method (Polto, 1978, 54). 
In Ethic approach, it is contained the external character within approach 
method on a certain aspect at that society. We, are as if, have possesed 
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a line of concepts or views concerning to the questioned element. 
While, emic approach try to find the questioned element from aspects 
of society language, concept and opinion of that society where that 
society is the object. 
If the both method can be combined for introducing a concept, therefore, 
the derived results will be more sufficient. 
Concerning to the first method, the requirement can be done by 
^ "understanding the idea that found in Islamic criminal law including 
punishment system adn subsequently, prepare the concept although it is 
not easy. 
And regarding to the second method, by looking at condition and 
character of Indonesia people, especially the majority of Indonesia 
people profess Islam, so, the new idea or concept (in Islamic system) 
that will be introduced is not oppose or in certain aspects have the 
sameness with the values that found or followed by a large part of 
Indonesian society. 
In this case, attention should be paid attention, when the new idea or 
concept introduced, it should be done without create a sensitive things 
concerning to matters of tribe, faith and race, especially, the concept or 
idea that want to be introduced is the concept or idea which is come 
from "Islam" (Islamic law). Because there are islamic dimentions that 
being known in wrong way (misunderstood) with exception in ritual 
dimention, by part of people (including the experts) where it cause them 
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to have a certain attitutde such as appriory, cynicism and bad opinion 
about Islamic law".73 
This thing is not a surprise, because that attitude came from ignorance 
or misunderstanding. 
It is better, if the idea or concept introduced or implemented is not in the 
name of Islamic law, although actually the idea of concept or values 
came from idea or concept of Islam. And generally, the dislikely about 
Islam, precisely much come from the law experts who know nothing 
about Islam, so, it does not come from ordinary peoples.. 
After wards, beside the approach above, there is the other theory to 
introduce this new idea/concept, this theory observe the process of 
putting the new values or concept into society by some phases untill that 
new concept can be accepted in life of society as Receiver (Murdock in 
Shapiro, 1971, 322). The phases are74 
a. Innovation 
b. Social acceptance 
c. Selective elimination 
d. Integration. 
In phase of innovation, the new idea or concept introduced in to society. 
The process of Introduction of this new concepts touch and involves 
certain cultural area of a society. After this phase, the subsequent 
process is "social acceptance" of new elements that enter into that 
society when this new concept only practised by it's inovator, therefore, 
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the new concept have not yet as form of cultural elements of that 
society. Only then, it become "element" (the new one) when it have been 
praticed in society, despite all of society member are not yet do that. 
Social acceptance started by adoption of new element that 
practiced by apart of society where subsequently can spread to various 
strata of society widerly. 
The subsequent phase is selective elimination phase, in this phase, there 
is a select process from society. This phase considered as phase of 
natural selection, if that new element or concept can be able to compete 
with the old element that had been existed in the society before, so, it 
will be the winner, then that element or concept (new one) exist among 
society and become apart of system of life or culture of society. 
The phases above have not yet finish, until the subsequent phase begin 
tLat is not only the new element or concept just presence among society, 
but its new concept or element have really been accepted by 
understanding and awareness about the usage and the significant as 
well. This is the last phase that is integration." 
This matters have occured with Indonesian penal code, although its has 
eot yet said that the penal code has reached last phase. 
Probably this penal code just reach the social acceptance phase, or may 
be has arrived at selective eliminating phase because other concept 
really never presence before. Assume to the above theory, then, it can 
be said that, it is possible to create a new concept or idea from Islamic 
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punishment concept as innovation and put it amongs Indonesian society, 
at least rearch "selective eliminating phase, and it will go on well if it 
is done consistently and without accompanied by deviation and 
supported by the other well system, as a result, finally, this phase will 
be passed then arrive to last phase "integration" that also demanded 
consequence implementation and support of the other sytem. 
8. Finally, the other reason is the lesson which is taken from 
experiences of the trip of the existing concepts or theories concerning 
to the criminal law where at this time have ever tried to be applied 
during the history of growth and development of criminal law theories 
and it took very long time. 
At this time, the concepts or ideas that have been excavated, studied, 
analysed than followed and applied is almost all of concept or ideas that 
come from the west without appriori, cynicism and bad opinion. 
Experiences have given the answers that, not all of idea or concept come 
from the west is suitable and correct, that experience not only undergone 
by Indonesia, but also by the other countries where the theories born 
and the other countries where followed its theories. 
If, suppose, we consider (before study) that the concepts or ideas in 
Islamic criminal law are not relevant, or contemporer may be, why the 
same objection or opinion is not addressed to the western concept or 
theories that have given much failures experience. 
We have tried to adopt wetern concept and apply it during long period 
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of time with un sufficient results, so why we do not try the other concept 
(Islamic concept) that indeed have ever existed earlier. 
Or if we consider all of concept or idea that come from every where is 
some or equal in its uncertainty, why we do not study about all of 
available concept (including Islamic concept) with the same intencity 
and treat it fairly and comprehensively in order to reach a "certainity". 
Comprehensive analysis is always dialectical, said plato. True blood 
define that "dialectic is endeavor of fair behave toward contradictory 
view, not opine them by rigit sytem or accepted system, but by question 
it in every aspects as well as its implication (Jalaluddin Rahmat, 1995, 
p. 175). 

CHAPTER - V 
CLOSING 
CONCLUSIONS 
The analysis of ideas or concepts of punishment in Indonesian 
criminal law system and Islamic criminal law system done in the 
preceeding chapter led us to the following conclusions. 
A. General Conclusions 
One of needs of modern state is the presentation of law and order. 
Fundamental issue therefore is how the law and order in a society is 
formed and what kind of law is required to achieve the objects of state. 
It is an issue of general importance and is relevant for every 
country and Indonesia is no exeption. In Indonesia that still utilizes 
some colonial product, the issue creates certain problems in the 
enforcement or application, because the legalized product is not yet 
suitable for character, spirit and awarness of Indonesia nation. 
Generally the concept of national law politic of Indonesia has poured in 
broad lines of nation directions but as well known that if its formulation 
is very general, that occasionally create opinion controversy as seen in 
composing of national legislation plan. 
Basically, national law development is an endeavor to build national 
law order which is directed to fulfil needs of developing society and it 
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can have a role as director and anticipator of social change for creating 
ideals of just and prosperious society. 
Meanwhile, as it have stated above, some products of colonial law still 
remain in operation to organize social life and one of them is criminal 
law system with its penal stelsel. 
National law formation that is suitable to demand of development era 
constitutes basis need of society which is important and urgent. It has 
also to subserve the demand of the nation identity building and nations 
existence. 
Formation of national law ajusted to needs, character and ideals 
of nation can play a big role as a tool of social engineering for 
supporting and pushing development mobility. 
The significance of having such national law, is not only related to the 
character of Indonesia as a constitutional state, but even if caused by the 
function of law as a social engineering in development process and this 
added by law role as stimulus and supporter of the other area of 
develoment, as well as like a director of social changing process. 
By it's role as one of national development component, the law 
reconstruction has link to each others and also relevant to the economic, 
social, politic, cultural and security defence etc. 
All the terms having connection to development, social order, social 
engineering, law and justice, etc, must be firmly related to human and 
a thing which adhere to human matters such as, status matters, human 
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values, human resources, human rights and the other aspects of human 
life. To play such a role the, law is strenghened by sanction system. The 
sanction system which adhere to the law system make the system of law 
is having authority. It means, the sanction system is very significant. 
The sanction system or punishment system also deals with many aspect 
of life pertaining to the humanity matters that occasionally can create 
controversy, political or social flaming. 
Punishment system also is connected to criminal justice system which 
its function of sentencing and it's implementation. Thus, operationally, 
criminal law system including it's punishment system has strategic 
position on criminal justice system. It means, if criminal justice system 
is not handled seriously, it may not only frustrate the objects of criminal 
law, but also the criminal justice system itself will become as one of 
criminogenic factor. 
Beside that, punishment matters also relating to criminal law policy as 
apart of planning and mechanism of crime prevention that is the 
planning or policy about what sanction can be imposed to offender 
whether punishment or treatment should be the applicable. Crimnal law 
policy is an thus an integral part of national development policy. When 
the criminal law policy is not well planned,it could cause of increase in 
crimes rate. While, criminology as one of the partner of criminal 
science, aim at discovering the causes of crime and the effective 
measures to reduces crime is also link to treatment, custody, prevention 
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and control of crime, criminal policy is implemented through the state 
agency. The formulation of criminal policy essentially depends on 
crime causations and there is correlated factor with its implementation 
which is achieved through that medium. The vital issue in criminology 
is the problem of causation and how to deal with the treatment of 
offender (punishment stalsel). 
Criminology also includes victimology which is study of the 
relationship between victim and offender in all its aspects. Victimology 
in turn is therefore connected with the term of the punishment. 
Nowadays, the definition about victim has become more wider than 
before, leading to the expansion of the definition of offender. 
The offender can define it as the system of authority, corporation, 
economy, politic, social and cultural perspective. 
The development of the criminal sciences. Such as criminology, 
victimology and penology etc. have been helped to widen the scholar's 
sights about the significance of punishment with all it's implications. 
But, the development of that sciences can not be equalled with the 
development of crime revolution that happen nowadays, where it 
become more and more serious. 
The condition which was aggravated with the situation where the 
compentional penal treatment have fallen into disuse and crime remain 
rose enormously. That situation also can not be helped by economic 
growth, the developing of science and technology, as happen on the 
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rise of crime in affluent societies like U.S.A. and the other European 
society. 
Uptill now the theories about penal and criminal law as well as theories 
of criminology that are built to respond the emerged problems and 
conditions can not be considered satisfactory. As one of the cause is the 
activities of scholars roof from one science family in scope of 
criminology, sociology, penology, victimology etc. have debated 
punishment from his own knowledge. They are in different observation 
caused by consideration of multi aspects where it influence each other 
reciprocally. 
The facts as stated above lead to the necessity to reconsider about the 
present system of punishment. 
For Indonesia, it is a matter of reconstruction of national law 
particularly criminal law and it's penal system. In reconstruction of law 
the process of formulating involves the choices towards form, values or 
ideas, essence etc. It concerns to what kind of law is really needed in 
present time and future. It also pertaining to the issue as to which basic 
principles should be handed and given priority. 
To answer this question, we should reanalyse the existing system of law 
and compare it to the other system that also exist. For Indonesia, it is 
clear that the followed system is civil law system which is close and 
similar to the other western system like common law system. While 
except in communist society which is leading to ruin. Moreover, the 
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ideas be values contained in communist system is directly opposite to 
state fundamental norm of Indonesia. 
There remain one system of law that almost have been forgotten 
and very much misunderstood, that is Islamic law system. 
By comparing both system (Islamic system and Indonesia system as 
well as civil system) one can be discover the shortcoming and the 
weaknessess and determine the superiority of each system for making 
significant input in process of reconstruction of law. 
General discription about Indonesian law involvement in Western 
system of law started from colonialism of Dutch in Indonesia during 
three and half centuries where at that time, Indonesia did not yet 
possess her own codified system of criminal law except customary law 
that exist in each traditional society which is not atoned to the changing 
needs of the society. This conditions continued up till now, long after 
Indonesia independence. 
As a foreign system of law that accepted and applied just like that due 
to severals understandable condition before, therefore the values or the 
spirit contained behind the idea of that system is not yet difinitely 
conform with the needs and character of Indonesian Nation. 
The use of foreign law or certain substances of foreign law by a 
country indeed much take place and every where. There is needs any 
country in the world which possess pure national law system root from 
it's society development. But the acceptance of foreign law or certain 
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substance of that, is not rare also create bitter experience, particularly 
if it done unselectively and uncritically. Beside that reason, politically 
and socially, as much as proper, an independence country has his own 
national law that accordance to the need of nation. 
While the system of law from the west where the its ideas or concept 
adopted by Indonesia, obviously contains the philosophy and the 
characteristic of western society. 
The concepts or ideas which is contained this western philosophy also 
mould the guidance and methods for solving the problems of ethic, 
moral and social into the system that is called system of law. In other 
words, if in Indonesia society, emerge the problems of ethic, moral and 
social, so that, it will be solved by western concept that contained in 
system of law, of course, it is indeed not approriate, although, it is 
undeniable that in western concept also found some universal values. 
The European system of criminal law is catogorised as man made law 
that emerges as typical reactions from certain conditions had taken 
place in that society. Thus that system of criminal law made to anticipate 
the conditions of 18th centuries where rationalism and secularism and 
it's implication gave a great influence. Theology become more and 
more isolated from zone of science. Individualistic anthrophocentristic 
view with materials perspective became a new religion where it affect 
the idea of crime and punishment. 
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The reliance only on logical power (rationalism) evoke that built 
theories of criminal law and punishment which are offenly changeable, 
uncertain and invalid or contain disablement. As a result a world of 
criminal law science and penology, is in relativism, where it also affect 
criminology and victimology. 
That thing is normal, because logical power is close with subjectiveness 
relativeness and limitedness whether it is caused by influence of social 
culture, millieu, time, place, emotion or by knowledge limitedness etc. 
Mean while, Pancasila as way of life and state fundamental norm of 
Indonesia have not yet involved fully in developing of criminal law and 
punishment, caused by some reasons among others : 
On defacto and dejure, Indonesia still apply the old penal code 
from Dutch Legacy, although with some alterations and additions but it 
is not principally. 
the formulation of Pancasila it's self have not yet clarified 
comprehensively into certain area of science or knowledge including 
criminal law and punishment. 
philosophical analysis of criminal law and punishment still done 
very rarely and if any it was done partially and un intact. 
almost all of prominent expert of criminal law in Indonesia come 
from millieu of western oriented law institution and keep their attention 
to occured development of theories in western countries. 
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Concerning to islamic law or islamic criminal law, it is classified as 
Divine law where from its basic principles, sources, goal, kinds upto 
the significance and the relation to the others systems of life are 
different. 
The law constitutes of command and revelation of God via holy Quran 
book and His massenger. In islam the absolute authority and 
soverignity is only on God, not on humanbeing like in western concept 
(man made law) because God is creator of human and all of universe, 
consequently he know the better and the bad for human more than 
human it's self. The logical power of man will not able to equal the 
logical power of God, but it is not meant that God does not appreciate 
logical power and the role of human. Logical power of human remain 
necessary and significant for analysing, investigation that concepts or 
ideas or massage of his words in Qur'an and Hadiths that form of 
principal on sources of islamic law. This is also caused by much of the 
explicit statement of Al Quran is general and form of juridical respond 
towards the products of human culture, while as-sunnah is also linked 
to certain time and millieu. Beside that, the role of human in islamic 
law is to seek answer about the various problems that have not yet been 
touched by both of sources above by way of keeping refer to both 
sources. Occasioned by that reason, so, the basic fundamental norm 
and unchangeable, and concept that had been determined in Al-Qur'an 
and Hadiths is constant, while the law determination as result of human 
393 
analysis such as : ulemas, mujtahid, fuqoha (law experts), are relative 
or changeable to anticipate society change and development of era. 
Sometime the result of analysis influenced by the experience of their 
knowledge, millieu and the cultural dynamic of their society. 
The developed and determined system of law in islam do not made only 
for the sake of law itself, but also for the sake of the other aspect of life 
such as moral life, spiritual life and it is pertaining to others aspects like 
economic politic, social and cultural etc. 
By way of universal character of islamic law (Shariah), it can be said 
that the Sharia is the core (essence) core of islamic tenets, "whell" of 
all life. Sharia is system of ethic and value, a pragmatic methodology 
that developed for solving the problems of the present time and future. 
All of the character of Sharia's above cover to all system of law such 
as criminal law, constitutional law, civil law etc. 
By that reason, the meaning and understanding of "law" in Islam are far 
more wide, integral, universe, interlinked and comprehensive than 
western concept of law. 
Without comprehensive and cohesive understanding in hierarchiehal 
and horizontal relationship, therefore, itwill be difficult to understand 
islamic law with it's holistic character. Likewise, toward understanding 
of substances of system of law like its punishment system. 
Punishment system in islamic law will not comprehend fully andtruely 
only by the way of the system and parameter used by west, but it 
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should be understood with it's holistic character comprehensively and 
cohesively. But, it do not considered that under the other system of law, 
some of goal and general principles of islamic criminal law including 
it's punishment system can not be applied or will not be achieved. But 
this thing should be cautioned in order that the understanding of islamic 
criminal law and it's penal stelsel is relesed from misunderstood and 
unfair view. 
In islam, obligation of punitive action, beside as law obligation, it is 
also moral obligation aswell as spiritual's, while in secular system, it is 
only law obligaiton or at farest it is morals. 
Islamic view of punishment essence is that the values tht build the pulse 
of social community, should be defended although by severity 
punishments if necessary. The goal is nothing else than in order not to 
happen law avoidance and degradation of respect of moral standards. 
Beside that, punishment is imposed as process of spiritual purifying 
of offenders though "submission toward heavy trial. For society itself, 
it is the purifying of society by conducing true moral and spiritual 
condition with creating the feeling of real fear toward bad 
consequences amongst peoples who have intention to commit crime. 
For the above purposes, islam has its own principle of punishment 
gradation that is, the higher of violated values, the heavier of its 
punishment and vice-versa. Modern west view of punishment gradation 
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is different from islamic view, especially about ethical crime that more 
and more do not to be considered to be protected by law. 
In islamic criminal law, the kind and the gradation of punishment, 
sharia have been given guidance to determine it. The guidance contains 
the parameter of maximum and minimum where the society may perform 
their ethic and law activity. 
Punishment formulation found in Al-Qur'an, basically it is not the 
classification of law formulation, but it is a guidance, a reference or 
direction. This matters is understood oftenly, e.g. hudood and qisas 
which is considered as absolute punishment, where it may not be 
reduced and also may not be added. 
Actually, hudood, qisas are the limitation of maximum and minimum of 
human attitutde, where the acts that can be threatened by hudood is all 
of un islamic catagorized acts, while Qisas diyat is limitation 
determined by sharia about how far the compensation may be claimed, 
when founds the facts, where the human have tendention to claim 
compensation. Thus, the tenet of one soul for one soul in murder, one 
eye for one eye in wound etc., is signal a maximum compensation that 
can be claimed. 
Beside that, there is the more important shari'a norm, it is forgiving and 
loving which always showed as example by prophet Muhammad that as 
long as his life, he always love and forgive the other or his enemies. 
Thus, qisas and hodood are not retribution. 
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At the glance, punishment in islam seems is cruel and severe. This 
thing caused by the facts that actually, human being according to Al-
Qur'an is The Creature who have the highest level of dignity and given 
superiority of logic and intelect. Essentially, human being according to 
his natural character is spiritual being that given duty as vice of God on 
the earth with orient to Al-Qur'an and Al-hadist as a mercy from God. 
Caused by that the crime that determine in Hudood is considered as 
fundamental violations of human status. 
The absolute application of all tenets or principles of islamic 
punishments should be fulfilled the whole of needed condition or 
requirement by Al-Qur'an, which is only valid in special form of 
society, that is islamic society, because the concept of criminal law 
in Islam is a comprehensive philosophy and code of life that if it want 
to be implemented or translated into action. It should accordance to 
certain condition as logical requirement of a law and regulation. 
The term of islamic society is indeed, different with the western society. 
In this matter, islamic society is a society whether in theory or practice 
positively based on shari'a and consists of individuals that do the 
struggle morally and have spiritual orientation, and subsequently 
constitutes of society which have aim to create justice, moral, law, 
economy, politic continuously that have function positively and 
purposed as well devoted for eliminating motivations as will to commit 
crime where it's farest purpose is always spiritual. 
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But, above of all as have been stated before, that it is not means that 
some of the purpose and certains general principles of islamic 
punishment system can not be implemented or achieved on the other 
society. 
Beside the principles that it is as if unchangeable, there is flexibility 
principle of islamic criminal law that found in ta'zeer where it is opened 
to debate, and it can be developed and formed in accordance with the 
need of society and era through a number of other sources of islamic law 
beside Al-Qur'an and hadist such as; ijma, qiyas,, ijtihad istihsan etc 
that form of methodology for adapting the change of era. 
The adaptation of punishment concept to certain crime due to change of 
society, intended, so that from the concepts that found in ijma, ijtihad, 
qiyas, istislah etc. can be functioned with new understanding in 
accordance with the needs of time. This is related to the important of 
the change and as well as the continuity in islamic law. 
But, it should be noted that the change of concept of islamic law must 
be separated with the change of religious practices that must not be 
allowed at all in shari'a. Meanwhile the change of custom, manner; 
tradition of society due to the infuences of development factor of 
economic, science and technology are acceptable by shari'a in certain 
matters as long as it is good despite it will influence shari'a law where 
the relatively good thing become the bad and vise versa, the shari'a 
should be able to adapt him self by arrange this change. 
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The matter above can guide to the understanding of shari'a (including 
it's punishment concept) that adaptable to development of era when the 
violation about new problem happen. 
Aboved, it have been said that islamic system of punishment is apart of 
integral system of shari'a, interconnected and integral inhirarchical and 
horizontal relation with the others. This thing cause that the islamic 
system of punishment as one aspect of islamic law can not be force 
toward a society by sacrifice the principles of basis ethic which is 
intended by sharia. It means the nowadays society can not be forcd to 
accept shari'a suddenly, only on short time with the non-islamic 
condition. 
This may accord to the way that have done by Prophet Muhammad 
(P.B.U.H.) and also parallel to the method of revolution of Qur'anic 
Verses pertaining to this matters. 
The changes that have done by Al-Qur'an is slowly. This thing seen e.g. 
in prohibiting of alcohol through three phases where, he (Al-Qur'an) 
give the opportunity to believe for utilizing of much time in order to 
adapt with the coming change, beside that, it give probability to society 
for accepting and understand about the emphasizing and priority of the 
shari'a truth, it is also parallel to the main object of shari'a that is to give 
priority to benefit and interest of society. 
The concept of punishment that source from Al-Qur'an and hadist as 
well as other supporter sources like ijma, qiyas, ijtihad, istihsan etc. 
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constitute of uncountable mercy where human kind can utilize it as 
guidance, to analyse, observe the truth and also to study it's 
compatibility with change of era. With the analysis based on this 
guidance, so, the human endeavours in finding the truth become not 
useless. 
Upto this time, it have been happened too much failure of human 
endeavour when they build the theories for searching the truth. 
While, the happened failure in implementation of principles or system 
of islamic law (criminal law) is by among other reasons those are the 
partially implementation of sharia, misunderstood in comprehend of 
shari'a, the deviation in implementing of shari'ah. 
Generally, islamic concept of criminal law and punishment is anti 
thesis toward western concept. 
Finally, dispite shari'ah implementation generally or the 
implementation islamic system of punishment in special require islamic 
conditions around all society system, but it is not meant that the general 
principles and ideas of values of this system can not be able to be 
applied in non-islamic society, even for Indonesia itself. 
B. Special Conclusion 
In this part, it will be concluded the different of both system 
(Indonesia and islam) part by part - so taking western concept in this 
part by the same reason also can not be avoided. 
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Sources of law regulation 
The sources of Indonesia criminal law that root from European 
law, generally was excavated from western philosophy added by 
influences of thinkers at that time. In other words the sources emerge 
from the result of human thinking only (man made sources) for 
comparing it to islamic criminal law sources. 
The sources of law from that human thinking can take form whether as 
original (pure) inspiration with out influences that caused by events 
occured in society or that result of thinking emerge as a response to 
events occured in society. The both of sources of law rely on logical 
power at all, influenced by rationalism which was spreading at that 
time. The ideas concepts, tenets or schools from the result of thinking 
are personally and collectively give effection to formation of sources of 
law or law and regulation itself, while as, the results which is produced 
from rely on" logical power in rationalism are limited and occasionally 
very subjective caused by many reasons such as, environment or 
milliew, emotion, limitedness of knowledge, social dynamic of society 
and many other influence where personally due to the differenences 
caused by nationality, religion, position, race etc. 
Unlike sources of western law, islamic law sources beside differ, but 
also more complete. It has main sources from Qur'an and hadits and 
subsidiary sources as supporter like, ijma, qiyas, ijtihad, istihsan etc. 
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This primary sources especially Al-Qur'an with authentic evidence is 
God revelation. He is a multi-dimensional thinker, creator of human and 
universe where the capability of reach of its power and thinking can not 
be equalized to the human's. God and his words beside as sources of 
knowledge, it also source of law as logical consequences as creator of 
human and universe (no one an do this), and caused by that, He (God) 
is the omniscient about human and what is the best for human. 
After Al-Qur'an as primary source of law, there is Al-hadists as second 
source that found in all of words and attitude of prophet Muhammad 
(Choosen man) that have conotation with law. The Hadists that can be 
made as legal cause (ratio legis) have been passed the strict selection 
and validi test method. This hadist took place during the prophethood 
years (23 years), it indicate that the hadists do not take place 
simulteneously similar with Al-Qur'an for responding the events at that 
time. 
At-subsidiary sources, the determination about who entitled to make 
law is very strict. They should have certain qualification because in this 
sources the quality of man is very important. The law made by this 
sources should always be guided by Al-Qur'an and hadists. 
The variety, completeness, requirement and qualification, selection 
needed by such sources of law make this sources more comprehensive 
than western sources of law or it's kind. As a results, in both sources 
found the values or principles whether fundamental or not fundamental 
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as well, changeable or unchangeable, absolute or relative, as well 
universal or local as well. In facts all of system of law need this absolute 
aud relative values or principles. 
The absolute basic or principle is needed for certainty and stability, 
while the other (relative) is needed for flexibility and adaptablity and 
dynamism. 
The absolutely principles or values is the indication of absolute truth, 
and the true essence, that by that cause it is unchange and can not be 
change, used as guidance for the sameness of perception, step or action 
and goals or ideals, that can conduce stability and certainty. While the 
relative values or principle indicate that basically, society and human 
are dynamic. The relative from subsidiary sources values is changeable 
in order that development do not lead to destruction, chaos, so, the 
relative principles or values should be combined and always refer to 
absolute principles. 
From the both kinds of sources (primary and subsidiary sources) it is 
seen the thrue hieharchy (not quasi) either from the side of authority, 
ability or sovereignity. This hierarchy whether in theory or in practical 
must be used in true meaning. It means, that the decisions produced 
from the lower source, its validity or legality and it's existence will not 
be approved without refer to primary source. 
In other words, the primary source must be made as legal cause (Ratio 
legis) exactly when the subsidiary sources used as methods to make a 
law decision. 
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In western system and it's kind, this hierarchy is indeed exist, but the 
standards and requirement of the hierarchy are not quite clear and exact 
like in islamic system. And in reality, in formating of law regulation, the 
obligation for using and refering to the higher source is not really exist 
and rarely happend, in other words, practically, the must for using and 
refering the higher (primary) source is quasi and hazy. This is the stigma 
which is found in western system (man made source). As a result, law 
products that come out from this system of law source, the position is 
not really proportional hierarchical. 
At the glance, application of this sources of law in both systems, indeed 
seems similar, but the difference is obvious, especially it is seen on the 
absoluteness usage of Al-Qur'an and hadist as legal cause for all 
methods. 
In western sytem, this absoluteness is not exist, the ratio legis (legal 
cause) of a law regulation is moral concept that generally followed. As 
a consequence, the products that emerge from the source that consider 
even as the first source (the higher's), it's hierarchical position is 
uncertain. 
With the condition like above, it cause, the ideas or concepts that 
produced by this system of source are very relatively, inconstant and 
become very easy to be changed according to the wish of the maer and 
or the user. 
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Kinds of Punishments 
In islamic criminal law, it's punishment stelsel completed by 
specific methods either from its kinds or the standards. 
Talking about the variety of punishment will not be aparted from the 
other aspects of punishment. 
To know, what are kinds of this punishments and how the standard is, 
the answer found in the source and its stelsel. 
Like stated above, the source can be divided into two kinds. There are 
the subsidiary source (ijtihad, qiyas, ijma, istihsan, istislah etc.). 
From the both source it is found the fixed punishment which is constant 
unchange, exact and the penal punishment (ta'zeer) which is relative 
changeable. 
The fixed punishment like qisas, diyat, hudood where it's kinds and 
standard had been determined and contains punishment for crimes 
toward the important and essential aspects of life. The ideas or concepts 
found in qisas, diyat, hudood that desicioned by Al-Qur'an and and 
hadist are unchangeable, absolute and constant. This is intended in 
order that human can not be changed or use it recklessly due to 
subjective consideration. In other words, although the era and the 
society change but this absolute idea is not change in order that society 
always be in stability and containty, so that there are found the presence 
of the sameness of perception, step or action, and ideals or goal for the 
sake of the behalf of the whole society. Thus the fixed punishment 
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(hudood) qisas (equal punishment), diyat (compensation) constitutes of 
human attitude guidance that have function to save and guard the 
countinouity of human life. In this matter, it should be cautioned is that 
the absolute, unchangeable thing in punishment system of hudood, 
Qisos and Diyat are not exist in kinds of punishment itself, but exist in 
the idea behind the parameter or standard about maximum and minimum 
sanction that might be imposed or can be claimed, and the kinds of crime 
that involved in these punishment. 
In other words, the absolute values or ideas in hudood, qisas and diyat 
punishments are present in the parameter of maximum and minimum 
sanction that might be imposed to offender and how much the 
compensation can be claimed and in variety of crime found in hudood, 
qisas and diyat punishment. 
The reason is, if the kinds of punishment found in qisas diyat and 
hudood are not saved by threat of maximum sanction found in hudood, 
qisas and diyat punishment, therefore the continuity of the most 
important and essential aspect of human life will be disturbed and 
damage. 
The next reason is the kinds of crime, in hudood and qisas punishment 
will persist to be considered as crime since the past time till the present 
time and future because it have been determined by God, the omnicient, 
who create human and know what is the best for him more than human 
itself, so, human have no authority to change this decision. 
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The other reason, is as stated above, if it noted, indeed the kinds of 
crime in hudood, qisas and diyat punishment are the kinds of crime that 
firmly related to continuity and the necessity concerning to the essential 
aspects of human life. 
The excellent idea about the absoluteness values with its implication in 
islamic concept of punishment, is not found in western concept and it's 
kind, even in punishment conception of Indonesia criminal law system 
as a follwer of western system. 
There is no absolute values in western concept of punishment, although 
universal values is admitted, but it is also temporrily, cause of their idea 
or concept of crime and punishment are very relative and inconsistent 
or uncertainty. They can change the kind of crime or punishment 
whenever they wish if it is considered not in accordance with their idea 
or view. And all of concepts or idea come from human thinking. There 
is no absolute guidance in western concept. All concepts on ideas have 
the same chance to became the guidance as long as if it is considered 
more argumentative than the other. 
As a result, because the most important values that build the pulse of 
society life do not defenced as it should be, without award, the 
degradation of respect of values standard and human dignity is happened 
slowly but certainly. This thing may not be occured in islamic view 
because it is deemed will lead to moral defect and bring to the 
distruction. Caused by that islam (God) determine qisos and hudood as 
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a normative standard of Muslim conduct that should be enforced in 
order that distruction will not happen. 
The straightness and the absoluteness of qisos, diyat and hudood 
character is not means that islam do not admit the dynamic character of 
human or society and development of society, but what is not wished 
by Islam is the wild dynamic and change without reins and guidance. 
Islamic acknowledgement of dynamic character of human and society 
approved by determination of ta'zeer punishment (penal punishment) 
beside qisos, diyat and hudood. Ta'zeer give the dynamic and flexibility 
character to punishment system of islam. 
Ta'zeer punishment is not complementary punishment, it is in equal 
position with Qisas, diyat and hudood punishment. Determination 
about kinds of punishment nowadays, there are found the tendency to 
reevaluate the old punishment that root in former tradition societies 
for seeking alternative of problem solving in punishment matters. 
This tendency seen in trend to add kinds of punishment in its stelsel 
which is known as alternative sanction. This have been done by many 
western countries in last several decades. 
This trend also followed by Indonesia with its plan or concept of new 
penal code. 
Amongs of this alternative sanctions where its kinds of punishment 
have been introduced and applied by islamic society or country based 
on islamic criminal law long long time ago in the time of prophet 
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Muhammad and the four caliphs. Beside more varieted, islamic 
punishment system is capable to reach more far the moral and ethic 
violation that out of reach by western system. Punishment for moral and 
ethic violation that considered as not important to handle seriously by 
western system, become significant in islam. It have function for 
educating, directing and guarding society from moral ruin with its all 
implications. 
The combination and balance of the absoluteness, unchangeable 
principles and the flexibility, relativity principles in islamic 
punishment conception will conduce harmonious equilibrium in 
stability, certainty but dynamic. 
The sophisticated methods like this have not possessed by western 
system and its kind. 
The punishment, the gradation etc, including the determination of kind 
of crime become in authority of man fully, but it always refer to Al-
Qur'an and hadits. There many methods can be used to make the law and 
regulation in this kind of ta'zeer such as, ijma, qiyas, ijtihad, istihsan, 
mursalih almursalah etc which was inovated by prior learned scholars 
as response to the events that have occured or might be occur due to 
change of society. 
By the methods of ijma, qiyas, istihsan, etc. this kind of ta'zeer 
punishment is open to be developed and formed appropriate to the 
need. 
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Caused by that, the elements found in ta'zeer is relative and 
changeable. 
If it compared to the other stelsel, it will find that the kinds of 
punishment in islamic system more varictive like wise if it compared 
to the Indonesia punishment stelsel. 
This variation cover all of kind of punishment in other stelsel added by 
its own kinds that not available in other stelsel. 
Kinds of punishment in islam oftenly considered as irrelevant, 
inconventional or out of date beside the other labels that given to 
islamic system of punishment for instance; barbaric, cruel, unhuman 
and soon.But, infact, punishment stelsel that considered more human, 
modern, sophisticated and used to solve the society's problems, gives 
unsatisfactory results. 
Basic Principle of Punishment 
To know what kind of basic principle found behind the idea of a 
punishment system is by observing the develop tenets or school at that 
time and utilized as base of punishment formulation. Indonesia that use 
the penal code from Dutch legacy is indeed; influenced by the tenets or 
school that develop at the time when that penal code in European 
countries was composed. 
Upto nowadays, this situation where Indonesia always orient to the 
tenets or schools of thinking that develop in western countries is still 
410 
continue, it is also seen in formating of concept or plan of new penal 
code. 
In other words, the theories or ideas of punishment which is applied in 
Indonesia all this time came from foreign element, beside affected by 
westernization and effects of colonalism history, and developed by the 
influence of thinking of most of Indonesian law expert who come from 
law educational institution which is west oriented. 
As result, although unsatisfactory and failure happened on application 
of western concept or theories of punishment, but they persisted to 
orient toward the west in searching new theories or concept for solving 
the actual problem of law and society, while the ideas or concepts that 
emanete from or have sense of islam considered as out of date marginal 
concept dispite 85% of Indonesia people convert islam. This matters 
added with situation where Indonesian islamic law experts do not or 
have not yet made comprehensive concept about criminal law and 
punishment in accordence with the need of society and it is ready to be 
colided with the other concepts. 
Actually, there are some efforts of Indonesia law experts to find 
Pencasila concept of punishment but this efforts have not yet sufficient, 
and the analysis is not comprehensive. 
Generally, western theories or concept influenced by the idea behind 
rationalism, humanism with individualistic antrophocentrism approach. 
Even though, there are some western philosopher who base their theory 
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from theological approach but it is still partially or uncomprehensively, 
becasue indeed the philosophers or scholars did not spicialize themself 
to study religion concept comprehensively, evenless islamic 
conception. 
Due to the theories or concept root from spirit of rationalism and 
humanism with its all implication, where one of its characteristic are; 
rely on human logical power and deny the existence of God or religion 
and his tenets, cause by that, the standard that they made by them self 
is uncertain and relative, and as a logical consequences the truth of 
the theories or concept are also relative. This situation is not a startle 
thing because as many tenet or theory as made so, as many standards as 
also used. Subsequently, because each of all of ideas or theories state 
that their own theory is the most correct, such condition will lead to 
science relativism. In criminal law area this influence of relativism seen 
in their idea about crime and punishment and reformation of both, 
especially on personal crime and ethical crime. Punishment ideas root 
from rationalism and humanism with individualistic perspective tend 
to give priority to individual interest. Punishment for personal crime 
and ethical crime tend to reduce even up to eliminated, eg. legalization 
on homosexual and others moral or ethical crimes. Rationalism where 
it also create secularism beside humanism tend to refuse severity 
punishment. 
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Relativism in criminal law field and its punishment stelsel conduce the 
feeling of uncertainty and insecure in society. As result it will lead to 
unstabil situation. 
In Islam, it have availabled foundation and guidance that should be used 
in building the idea or concept of punishment stelsel. 
The foundation and guidance found in Al-Qur'an and Al-hadists and 
added by that contained in subsidiary sources of punishment regulation. 
Due to the must of using the foundation and guidance that available in 
Al-Qur'an and Hadists and soon in law formating so it will avoid from 
the sidedness of fallaciousness. The sidedness creates imbalance that 
cause any side ignored. Islamic conception of punishment balance out 
and harmonize all of sides and interest, it is found because islamic 
system do not contain the separateness like it be in secular system. In 
other words, the necessity of criminal law and punishment is also the 
need of moral, spiritual and other aspects. The purpose of punishment 
beside aimed for guarding human and social interest, it also for safeting 
moral and spiritual interest. Beside that, specially, the idea or concept 
of islamic punishment also give attention to the interest of offender, 
victim and his family as well. 
In oriented western system, the tenets, schools or theories of criminal 
law and punishment is almost always partial or take sides to one or two 
interest only. This thing can be traced from theories or schools of 
punishment that emerge and develop after such alongtime start from 
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absolute or retributive theories, as the most classical theory up to the 
most modern or contemporary like defence society theory. 
In islam, attention to all needed sides and interest seen in its varieties 
of punishment and the exist of determined punishment where its 
involved crimes (qisas) is constant, unchangeable and the undetermined 
punishment and its involved crimes (ta'zeer) which is relative, flexible 
and changeable. It also involve the goal of punishment and the sources 
of punishment regulation where all of this aspects are integrated and 
interlinked, it is called integralistic monotheism doctrine. Kinds of 
punishment is Islam where it devided into two kinds that are 
determrinated punishment (hudood, Qisas and diyat) and 
undeterminated punishment (ta'zeer) with its justification strengthened 
by integralistic monotheisms doctrine that means if punishment inlaw 
system may not be separated with other system of life such as, social 
moral, ethic, religion or faith system. 
The idea of punishment in islam also supported by the hereafter 
doctrine that found in Tawheed doctrine (the unity of God doctrine). 
Based on this doctrine (Tawheed and the hereafter doctrine) that 
contain acknowledgement of the authority and souvereignity of God 
about all and man is his vicegerence to implement his command and 
also should account for all of his acts before God. 
Thus, it hope, there is no deviation of law enforcement and using the 
power. 
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This doctrine does not just conduce feeling of fear in authority circles, 
but in people circle too. 
In integratistic monotheism doctrine, amongst concept of God, human 
and universe are not separated. It also means, there is no separation 
concept of systems of life such as, system of moral, law and punishment, 
religion, ethic and also the others system like politic, economy, cultural 
etc. Thus, the integration or the unseparation of system of moral, law 
and punishment and faith (religion) will create balance and harmony, 
likewise with the aimed interests such as the interest of individual, 
society, moral, religion even universe. As a rational consequences of 
this doctrine it will creates balance, proportional, harmony and fair. In 
that integrity and in the relatedness found a guidance and values that 
have "certainity" characteristic as paradoxical of unclear, uncertain 
thing, where its certainty guidance and values are very necessary for 
human and its society for maintaining, organizing his life as well as for 
achieving his purpose of life. 
Actually this integralistic doctrine also followed by pancasila, but the 
created concept only limited on general guidance for society life, 
it have not, yet touched social science field including law or criminal 
law science. 
The Goal of the Punishment 
A large part of the prior conclusion is also constitute apart of the 
415 
below conclusion, due to the interrelatedness with the goal of 
punishment. 
In islam, the goal of punishment comprises many aspects of life and give 
pay attention to interests of many sides. Generally, the purpose of 
imposing punishment in Islam are : 
as a lession for offender and the other. Lesson for offender can be in the 
form of many kinds of punishment found in qisas, diyat, hudood and 
Ta'zeer. 
as a protection for individual as well as society, faith (religion) 
moral or ethic law and 
environment 
stability as need of every society. 
certainty where also as need of every society 
The purpose above should be balance by giving attention to all side 
and interest, such as ; offender, victim and his family, society and 
milliew (environment), moral, ethic and religion. 
The heterogenous of interest and of objects of punishment above can 
not be provided by one theory or concept that take side and give 
attention to one or two object or interest only, like be in wesern theory 
or concept. 
Generlaly, there are some interests that attract western philosopher 
attention, where one or two kidns of intererst become as a basis of their 
theory about the goal of punishment. The interests are; the interest of 
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offender, society and law, so, shape of the protection of this interest 
is visible at absolute or retributive theory, reformative theory and 
combination of both theory and at developing of the three theories. 
Absolute theory or retributive theory with its stressing on act of 
offender with considered equal punishment and relative theory that still 
emphasis to offender but not only stressed on act and what kind of equal 
punishment will be imposed, but also emphasized to how to rehabilitate 
criminal, while combination theory constitutes unification of both aim 
in that theories. The expansion of that three theories or even other 
theories still remain revovle on two kinds of necessity those are the 
necessity of offender and society and or the necessity of law. 
Indonesia where its penal code come from western concept and even 
most of its law experts are produced from western oriented law 
educational institution, indeed, cannot be spared from aboved 
condition. And tendention persisted to turn and follow the developing 
western theories visible in discussions, seminars, symposiums reach to 
preparation and process of formating the concept or plan of new penal 
code. It is also visible in reformation about implementation of penal 
and punishment like reformation of imprisonment which is till now 
still create some problems. 
Actually, there are some efforts for making concepts that excavated 
from Pancasila's norms, but as oftenly stated that the excluded concepts 
still half done, partial in general matters of social life and as an effect, 
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they remain orient to the west. Nowadays theories about goal of 
punishment that develop in western countries which is actually as 
evolution of prior theories, is moving its direction to the defence 
society or protection of society where it is not be in contradiction with 
Pancasila's norm, which emphasize to interest of society more than 
interest of individual or group. 
Change of orientation of punishment theories in western countries is a 
result of unsatisfactory toward the result of prior theories and it is 
added by condition where the development of crime revolution become 
more apprehensive. 
Shift to islamic concept of punishment purpose that have existed since 
seventh centuries where it have combined all of the emerge western 
theories with its goal that intend to be achieved and its interest that 
intend to be guarded, moreover it can be said that islamic concept of 
punishment purpose more perfect than the aboved theories because the 
guarded interests and the aimed goals more wide, more have variation 
and more basics. 
The only thing that can not be denied is that the developing of concepts 
and guidance that have availabled in Al Qur'an, Al-hadists and others 
sources is not done any more by present law experts in shape of 
language or terms of nowadays in accordance with the development of 
science and technology, although, infact, the developing of concept or 
guidance in Al-Qur'an and hadist have been done by islamic philosopher 
and law experts at that time, several hundreds of years ago. 
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Upto now, the wide range and universality of concept and the highly 
develop method they had made beyond the time and place constitute of 
remarkable thing. The masterpieces of prior islamic thinkers remain 
sink below the surface and did not reanalysed and developed (due to 
some causes such as; the happened islamic law obstinacy, influence of 
science and technology development in western countries and 
orientalistic efforts etc.) 
In western countries itself, massive development which is reached by 
science and technology run parallel with the emerge problems. The 
new methods, theories or concepts, that intended to anticipate the 
problems also face many new challanges and difficulties. As long as 
the method or theory or concept that made are persisted to stand on 
rationalism that rely on human logical power and deny God's guidance 
and remainded letting secularism, positivism, humanism dominate the 
thinking of the present scholars, certainty the made concept, or theories 
will not be sufficient, what being needed is a comprehensive and 
cohesive method or concept with holistic approach which is operated 
consistently. 
The relationship between punishment conception with law and moral 
Relation between law, moral and punishment conception is 
obvious becaue what is behind the ideas or concept of punishment is 
what is contained in ideas of law and moral. 
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Law and punishment can not be fleed from moral, however a little moral 
concept that intend to be participated in process of formating law and 
punishment stelsel might be, because behind the process of law and 
punishment formulating there are certain ideals to be achieved. The 
problem is whether moral is as central theme in the process of law and 
punishment formulating, and what kind of moral concept will be 
choose. 
In practical, moral also is supporter of law enforcement. It is, for 
instance, seen in some acts that can be catogorised as bad miss from law 
punishment formulation whether it is caused difficult to formulate and 
difficult to be proved or caused of forgotten and neglected. 
In concept of law came from western system, moral is not a central 
theme and also not a tool of social evolution. Even if moral is 
considered as a significant thing in process of society social revolution 
or in process of formating idea or theory, therefore the used kind of 
moral or standard of moral which rooted from humanism that close to 
rationalism, secularism and positivism. 
This model of moral is persisted to deny the existence of God guidance 
found in its religion tenets. In other words this kind of moral is formed 
and rooted from relying on human logical power. The ideas from this 
concept is very close with limitedness whether by its ability or capacity 
or by scope, time and space, it is also close with dichotomy between 
world and hereafter, man and God, man and universe, profanity affairs 
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and religions affairs etc., like wise between moral religion, law and the 
other system of life. 
Occasionally this kind of moral is easy to be influenced by certain 
sentiments due to the difference of religion, race, nationality, tribe, 
position etc. As a result the ideas from this concept of moral, although 
it contain universal values but, always prepare much space that can give 
some chances to the sidedness, domination and inconsistency. 
In punishment matters, its influence seen in their ideas about crime and 
penal that more sides with personal interest and ignore moral and 
ethical interest. Caused by that, punishment for crime of private 
conduct, moral and ethic is very loose and even considered as it is not 
crime. They also refuse severity punishment although it is for serious 
cnmes. The other implications of this concept of moral is its lack of 
ability to create the feeling of the real fear, whether in people cirlces or 
in leaders circles or and intelectual that mirror in obedience to 
implement law in control or not. 
In Islamic concept, system of moral as form of unseparatable part of 
the unity system of life including law and its punishment system. Moral 
and ethic is identical with sha'ria (Islamic law) itself. The unity and 
interrelationship between law, moral and religion in islamic tenets 
cause islam has his special own concept of moral. 
Moral constitutes of important theme in every study and analysis,so 
moral is the activating, developing and reforming power. 
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This moral force come from doctrine of tawheed, risalah and doctrine 
of chaliphate combined with the doctrine of the hereafter. Doctrine of 
tawheed make every step and action of Muslim life have the sameness 
in motive and purpose defenitely, not presumably or still in searching 
that occasionally create confusion and hopeless. 
Doctrine of law need free man from worship toward amongs man, means 
or goods or position that oftenly cause injustice, oppression, 
arbitrariness and the other forms of abuse the power. Moral that come 
from this doctrine of tawheed contain principle of equality without 
discrimination of race, position, group etc and it also contain 
principle of authority restriction power because the only absolute 
authority is God. 
The obedience and awareness that produced by this doctrine more 
effective and forceful than the obediences and awareness that emerge 
from fear to face against state and its instruments. This doctrine also 
make human struggle for achieving a moral ideals become firm, 
consistence and strong. 
Islamic system also based on the principles found in Risala 
(prophethood) of Muhammad that have proved this moral force for 
reform and developed Arab society 
In nsalas found some models for how to realize that concept of moral 
in social life. 
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While, islamic moral principle found in doctrine of chaliphate sign the 
significance of role of every human to enforce law and truth by his title 
that is as a envoy of God on earth. This principle teach the higher of 
human position from the other creatures, but he is not a center of all, 
human is not a center of all of activity and purpose of life, he also has 
limitedness. 
In other words, the centre of all step and activity of human life is in 
frame to implement the goal that determined by God, pertaining to 
human relation to others, to universe and to his god. Thus, the center or 
focus of all human activity is not in will (intention) of human itself 
which is oftenly cause egoism, greed, arbitrariness etc. 
By the aboved principles, islamic moral teach equality, love and mercy 
and liability toward each other. By the three principles (doctrines) 
above, the reference of islamic moral values is clearly and definitely 
until it do not give space to relativism uncertainty and doubt. 
Islamic morality does not only reach the relationship between human 
with the other but also human with himself, with his God and with 
nature. 
The interest which want to be achieved by islamic moral in realization 
of law does not to be confined to interest of individual only or merely 
social, but the balance of both interest as well religious interest or moral 
itself as anticipation to the occurence or probability occurence of 
423 
disequilibrium of interest between individual and society, between 
religion, moral and law. 
From such principle, it appeared that carrying out the law and its 
punishment stelsel is not merely law obligation but also the obligation 
of moral as well as spiritual, where its realizationis is not only the 
responsibility of the ruler or leader but also individual and society. 
Participation of individual and society in frame of moral understanding 
like this will create social control, ethic moral strength which very 
much helpful for implementation of law and its punishment stelsel 
justly, and consitently. All of that, is what called as doctrine of socio 
religious moral in islam. 
The inter connected of man, God and universe in concept of moral law 
and religion (faith) are also visible from the nature phenomenon as the 
giver of meaning on facts with its all of eternal and certain laws and 
principles but developable and dynamic which constitutes of a unity 
organic system as reflection of the existence of God, where it is sign or 
indicate that not only nature and its system need difenite law and 
principles, while human and his society also need that unchangeable 
and definite principles but developable and dynamic for maintaining 
and organizing their life and society. 
These law and principles can be derived through the guidance of God in 
His law that found in Al-Qur'an and Al-hadists. This is the doctrine of 
integralistic monotheism in islam. 
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The relationship of punishment conception with the idea of human 
right. 
The human right issue will remain interesting and relevant in all 
the time as long as the realization of true concept of human right does 
not implemented as it should be. 
De jure acknowledgement on human right in Indonesia have been 
inserted in preamble and articles of 1945 constitution and some 
legislation. 
The formal regulation about human right can not be separated from 
Pancasila as way of life and state fundamental norm where its position 
is legally fervent. In the 1945 constitution also contain the meaning of 
that Indonesia is a constitutional state, where it indicate that human 
right, the state, the law and the Pancasila is an unseparatable thing. By 
that reason, the starting point and the aim of organisation of 
constituional state and order is respecting towards human dignity 
(human right) based on Pancasila. Respecting and protecting on human 
right based on Pancasila in law implementation can be interpreted 
passively but, as well as actively. 
Pasively it comprises the efforts to prevent arbitrary act in law 
implementation and in active meaning, it comprises the effort to create 
human social condition and motivate human to manifest himself as full 
as possible. 
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The formulation of Pancasila and 1945 constitution that contain the 
basic values of human rights is also not contradict with United Nation 
Universal Declaration of Human Rights. Human right according to 
Pancasila is the balance of the rights the individual by the rights of 
community balanced by the obligation equally to respect of the rights of 
others balanced by the rights of the society and the rights of the nation. 
The concept of human right which is found in Pancasila and 1945 
constitution is universal and ideal. 
But, there are matters which rather contradict with Pancasila's formal 
tenets pertaining to basic right of human above. 
This matter is the fact that the foreign law system such as criminal aw 
and its punishment stelsel still in operation in Indonesia beside the 
reality where, from the implementation of human right itself, generally 
still accured many deviations and abuse. 
The other thingis that the values and principles of Pancasila and the 
concept of human right itself have not yet clarified and concepted 
comprehensively and it also have not yet involved fully and reached to 
certain field of social sciences including criminal law with its 
punishment stelsel. In other words that the concept and formulation of 
Pancasila with its human right concept has general character which 
contain general direction of behavior. 
Beside that it is a fact about the influences of western cultural and 
values which spread to all over the world and Indonesia with out 
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exception, cause the Pancasila's value with its human right concept 
collide with the values that came from the west where it indeed is 
different. 
The influence of values and western culture is difficult to be avoided 
due to the advance of science and technology with its prevailing system 
(global system). As a result, the west is considered and became 
reference, where the values order is involved too. 
Actually, the western human right concept is universal in character but 
in certain thing contain weakness and flawed. 
Generally, the western concept of human right give much more emphasis 
on individual right than collelctive right and more accentuate to 
political right than on economic right where it is far more important 
than the other because it is the form of basic need of human life. This 
right (economic right) became the most important right for some third 
world state in Asia and Africa nowadays. Although, internationally the 
struggle to enforce human being have been done since Declaration of 
human right proclaimed, but the accentuation and emphasizing to 
individual rights then collective rights, political and civil rights then 
economics and social rights as a legacy of renaisance age history, have 
caused imbalances. 
Among the imbalances are the granting to the accumulation of authority 
and wealth on a special minority while on the other side the nothingness 
of wealth and authority is endured by the majority. 
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Emphasizing on above right also evokes that the responsibility of 
minority group to participate in improving the fate of other group can 
be avoided. 
The western concept of human right life above moulded by the ideas of 
moral and values that found behind formating of that concpet of human 
right that influenced by bias of western philosophy which rooted from 
rationalism, secularism and humanism. 
In western moral concept, there is dichotomy between the system of 
moral itself with the other system of life including system of law with 
its punishment system, this is cause the enforcement of moral obligation 
does not involve the other obligation such as law obligation, spiritual 
obligation etc. 
In western concept, basic right is not parallel with basic obligation 
reciprocally. 
In islam the concept of moral is firmly related with concept of law and 
religion or faith, cause by that every actions that endanger and cause 
neglected of others people is considered as immoral and opposite with 
islamic teaching. 
Human right in islam should base on general principles of sharia that is 
spread out the benevolence and prevent the evilness. 
By base on principles of tawheed, risala of Muhammad and vice 
gerency, make islamic concept of human right far more conprehensive, 
universal and complementary than western concepts. 
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With tawheed doctrine, it means that only God is a creator, sustainer 
and master of this world and universe, that means the souvereignity of 
this world is belonged to only Him. There are none of individual, 
family, social class or human race where could make them more 
superior above God. In tawheed doctrine contains the restriction of 
authority or power and souvereignity as the first effort of human right 
protection from tyranny and arbitrariness. 
All of activities of whether individual, groups, society or state must 
orient and obey to the Shariah law as a highest law of muslim community 
as a reflection of God souvereingity. 
This principle also teach that every acts performed in this world 
however small it is, will be asked for responsibility by God with merit 
and sanction. 
The concept of God souvereignity in tawheed doctrine pass over the 
geographical boundaries which cause that the obligation for prohibiting 
violating acts to human right should be done no matter it happen. 
The moral where it made as abasic of obedience and feeling of 
responsiblity for enforcing of this human right came from the belief of 
God souvereignity in this tawheed doctrine will create the consitence 
and objective attitutde and contineously without fear to everything 
except God which distinguish it with the temporer and inconsistence 
attitude in western concept as that be in example of double standard 
done by united state. 
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The second basic principle of human right according to islam is risala 
(the prophethood of Muhammad) which has function as medium when 
the law of God sent down. 
In risalah, can be found the compass or guidance to determine the 
standard of ideal ethical attitude as implementation of respect to human 
right through example and good model that has been done by Prophet. 
Risalah where in its contents found the basic source of islamic 
constitution about rights and obligation of human whether he or she as 
individual, a member of society or as a leader or ruler, bind all of 
muslim and his community. 
The guidance or direction in the risalah combined with the teaching of 
Al-Qur'an constitutes of universal and comprehensive concept of human 
right where it, indeed have ever been approved by history in the age of 
prophet struggle and and the four caliphs. 
Above all, risalah provides clear guidance where it is intended in order 
that man does not search by themself without guidance. The concept 
which considered as ideal as respont to the reliance of human logical 
power where occasionally is limited, subjective and wild. 
The third principle of human right doctrine in islam is vicegerency or 
representation of man. 
This doctrine teachs that the place and position of human being is as a 
vicegerent of God on earth. By that reason, every his step or act in 
various aspect is determine by the parameters that found in Al-Qur'an 
and Al-hadith. 
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The existence of man in islam is accounted by the quality of his relation 
whether it with himself, fellow mankind, with nature or with his God as 
regulated by Al-Qur'an, hadist or Shari'a. In the basic right of human 
found basic obligation, both can not be separated. Between the basic 
right and the basic obligation, there are the reciprocal and paradoxial 
relationship. 
The rights of individual will be got from realisation of obligation of 
individual and collectives. Carrying out the basic obligation means 
respreting on the basic right of others. 
The three principle above also as a basic of determination and 
implementation of law including criminal law and its punishment 
stelsel. By this reason, there is no dichotomy and contradiction between 
concept of human right and concept of punishment in islam, like wise 
with the relation of human right with the system of moral and religion 
(faith), even the relation between them are complementary and 
reciprocally. 
Theocentrical of islamic view about the human right is in accordance 
with the concept of punishment where if it is comprehended 
superficially will be seen as cruel or barbaric and disrespret to human 
right. 
Basic principles that contained in three doctrine above are eternal and 
unchangeable as response to conditions in ever age although, the 
chances for development dynamically still remain with always refer to 
Al-Qur'an and Al-hadist. 
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SUGGESTIONS 
This is to be needed the conceptual revolution. Some efforts and 
endeavors should be done to introduce and popularize islamic law 
teachings generally and islamic criminal law and its punishment system 
specifically in comprehensively and correctly in order that the biased 
opnion, misunderstanding and misinterpretation of it do not emerge 
frequently, even less in circle of academic society and subsequently put 
it proportionally. 
For such purposes; 
1. it can be started from more comprehensive teaching of on going 
subjets of islamic law and or criminal law at faculties of law particularly 
that take shelter under islamic private university and other educational 
institutions in Indonesia in special and in other place generally. 
In particular, for islamic educational institutions besides the more 
comprehensive teaching of islamic law generally and islamic criminal 
law specifically, the addition of compulsary subjects about other 
systems of law besides national law such as western or secular law 
accompanying with the developing positive sciences. 
It is intended in order that students of every islamic educational 
institution have adequate comprehension about the existing systems of 
law and subsequently they can able to make comparison about such 
system. 
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This matters also should be to get notice from law science consortium 
of Indonesia 
2. On behalf of another institutions that having an interest with the 
study and establishment of national law they should be disirable to 
disclose and give more opportunities toward research and 
comprehensive study of islamic law matters in order to that system or 
at least the general principles or values of islamic law might be able to 
give contributions and go along in colouring the establishment of 
national law, or it might be able in giving alternative solving of social 
ethical or law problem on nowadays Indonesian society; 
3. to islamic law experts and jurists who are also hoped to always 
improve and broaden their perception or concept with the developing 
positive science and technoloy all together with the western or secular 
law system with the results that the analysis, study and manuscript, 
article, book reference about islamic law become more actual, realistic, 
comprehensive, cohesive and moreover having contact with the actual 
problems of nowadays society. 
Monodisciplined approach which has extremely sectoral and biased 
character is disirable that to be avoided. 
4. it is also required special groups to study and analysize 
intensively by using interdisciplined approach and subsequently 
develop the existing principles and tenets of islamic law with its 
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criminal law sytem in macro and micro perspective where the results 
can be spreaded to academic society or to the public. 
Such groups can be formed in any universities or institution or it can 
also in form of independence groups where it's members consist of the 
experts of multidicipline of social science beside islamic law jurists or 
expert. The results of their study or researches can be recommended to 
government also. 
5. discussion forums about analysis of actual problem of law 
accompanying with islamic method of problem solving is also 
recommended where the results at least might be affected the 
participants perception and motivate them to be involved with that 
issue. 
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